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PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

495 Filed Aug. 26, 1949 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3629-’49 

Harry Polk, 1101 Howard Ed., N.E., Washington, D. C., 

Plaintiff 


v. 

Joseph Hamilton, 1329 Seventh St., N.W., 
Washington, D. C., 

and 

Hassie Leon Bigelow, 1520 You St., N.W., 
Washington, D. C., 

and 

Paul 0. Harris, T/A Beacon Cab Company, 1821 H. St., 
N.W., Apt. B, Washington, D. C., Defendants 

Complaint for Personal Injuries 

Comes now the plaintiff, Harry Polk, by and through his 
attorney, Curtis P. Mitchell, and respectfully represents 
unto this Honorable Court, as follows: 

1. The jurisdiction of this Court is founded upon the 
Code of Laws for the District of Columbia, and the amount 
involved is over Three Thousand Dollars ($3,000.00). 

2. The plaintiff is a citizen of the United States and a 
resident of the District of Columbia, and is suing in his own 
right. 

3. The defendants, Joseph Hamilton and Hassie Leon 
Bigelow, so far as the plaintiff knows, are citizens of the 
United States and residents of the District of Columbia. 
The defendant Paul O. Harris, so far as the plaintiff knows, 
is likewise a citizen of the United States and a resident of 
the District of Columbia, and on April 1, 1949, and con- 
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tinuously thereafter, was doing business in the District of 
Columbia, trading as Beacon Cab Company. 

496 4. The plaintiff sues the defendants herein for that 

on or about April 1, 1949, the plaintiff herein was a 
paying passenger in the taxicab of the defendant Paul 0. 
Harris, trading as Beacon Cab Company, who operated 
said vehicle within the District of Columbia for hire, said 
vehicle being driven by the defendant Joseph Hamilton as 
agent, servant, employee, partner and/or joint enterpriser 
of said defendant Paul 0. Harris. That while plaintiff was 
a passenger for hire, in the District of Columbia, as afore¬ 
said, defendant Hassie Leon Bigelow was driving another 
taxicab as agent, servant, employee, partner, and/or joint 
enterpriser, of said defendant Paul 0. Harris, who operated 
said vehicle in the District of Columbia for hire, and on 
the aforementioned date, at or near the intersection of 4th 
and F. Streets, Northwest, the defendants Joseph Hamilton 
and Paul 0. Harris, and/or the defendants Hassie Leon 
Bigelow and Paul 0. Harris, or all defendants, willfully, 
negligently or recklessly, drove or caused to be driven two 
motor vehicles which collided at said intersection, without 
any negligence upon the part of the plaintiff, and caused 
the injuries of which the plaintiff complains. That the de¬ 
fendants, any and/or all of them, as aforesaid, were operat¬ 
ing said vehicles without regard to the traffic regulations of 
the District of Columbia and were otherwise negligent when 
the said defendants, any and/or all of them failed to take 
steps to avoid an accident when they saw, or in the exercise 
of reasonable care, should have seen a condition of danger 
existing. 

5. That plaintiff, as a direct result of the collision occa¬ 
sioned through the negligence of the defendants, any and/or 
all of them, did sustain serious bodily injury and plaintiff 
did suffer much pain and distress, whereby plaintiff re¬ 
quired and did necessitate constant medical attention ; that 
the plaintiff did suffer much mental anguish; that plaintiff 
suffered the loss of much rest; that the plaintiff has suffered 
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the loss of much income and emoluments; that it will be 
necessary for plaintiff to suffer much pain and distress in 
the future, for that plaintiff has sustained permanent 
injuries; and further that plaintiff will expend much 

497 money, lose much income and emoluments, lose much 
rest and suffer further mental anguish in the future 

as a result of the said permanent injuries. 

Wherefore, the plaintiff demands judgment of the de¬ 
fendants, any and/or all of them, in the sum of Seventy- 
five ($75,000.00), Dollars, besides costs. 

Plaintiff demands a trial by jury. 

498 Filed Feb. 23 1950 

Amended Complaint 

(Personal Injuries) 

1 . This Court has jurisdiction of the within cause of ac¬ 
tion, the amount in controversy exceeding Three Thousand 
Dollars ($3,000.00). 

2. On-to-wit, April 1, 1949 Plaintiff, Harry Polk, was a 
passenger in a taxi cab owned and operated by Defendant, 
Joseph Hamilton, in a northerly direction on Fourth Street, 
N. W. at or near its intersection with F Street, N. W., 
Washington, D. C. At the time and place aforesaid De¬ 
fendant, Paul O. Harris, trading as Beacon Cab Company, 
was operating his taxi cab by and through his agent, ser¬ 
vant or employee Defendant, Hassie Leon Bigelow, in an 
easterly direction on F Street. At said time and place the 
vehicles of the defendants were caused to collide and Plain¬ 
tiff was thrown violently in and about the vehicle in which 
he was a passenger. 

3. On-to-wit, April 1, 1949 Plaintiff, Harry Polk, 

499 was a passenger in a taxi cab owned and operated by 
Defendant, Joseph Hamilton, in a northerly direc¬ 
tion on Fourth Street, N. W. at or near its intersection 
with F Street, N. W., Washington, D. C. At the time and 
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place aforesaid Defendant, Paul 0. Harris, trading as 
Beacon Cab Company, was operating his taxi cab by and 
through his agent, servant or employee Defendant, Hassie 
Leon Bigelow, in an easterly direction on F Street. Said 
vehicles were being operated by said Defendants in a neg¬ 
ligent and careless manner, and in violation of the traffic 
regulations then and there in effect in the District of Co¬ 
lumbia. As a result of the negligence and carelessness of 
the said Defendants, jointly or severally, the said vehicles 
collided and threw Plaintiff violently in and about the 
vehicle in which he was a passenger. 

4. That Plaintiff, as a direct result of the collision occa¬ 
sioned through the negligence of the Defendants, any 
and/or all of them, did sustain serious bodily injury and 
Plaintiff did suffer much pain and distress, whereby Plain¬ 
tiff required and did necessitate constant medical attention; 
that the Plaintiff did suffer much mental anguish; that 
Plaintiff suffered the loss of much rest; that it will be nec¬ 
essary for Plaintiff to suffer much pain and distress in the 
future, for that Plaintiff has sustained permanent injuries; 
and further that Plaintiff will expend much money, lose 
much income and emoluments, lose much rest and suffer 
further mental anguish in the future as a result of the said 
permanent injuries. 

Wherefore, Plaintiff, Harry Polk, demands judgment 
against Defendant, Joseph Hamilton; Defendant, Hassie 
Leon Bigelow; and Defendant, Paul 0. Harris, or some or 
any of them, in the sum of Seventy-five Thousand Dollars 
($75,000.00) besides costs. 

• *•**#••*• 

501 Filed March 6,1950 

Answer of Defendant Joseph Hamilton to Amended Complaint 

First Defense 

The amended complaint filed herein fails to state a cause 
of action against the defendant Joseph Hamilton upon 
which relief may be granted. 
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Second Defense 

Paragraph One of the complaint is admitted. Defendant 
Hamilton admits there was a collision on April 1, 1949 at 
or near the intersection of Fourth and F Streets, North¬ 
west, Washington, D. C. Defendant Hamilton neither ad¬ 
mits nor denies the other allegations of Paragraph Two 
since he is without sufficient knowledge to form a belief 
wdth regard thereto. This defendant denies the alle- 

502 gations of Paragraph Three of the complaint insofar 
as they relate to this defendant and further denies 

his taxicab was being operated in a careless or negligent 
manner or in violation of the Traffic Regulations. As to 
Paragraph Four of the complaint, this defendant is with¬ 
out sufficient knowledge to form a belief with regard 
thereto and, therefore, neither admits nor denies the alle¬ 
gations of Paragraph Four. 

Third Defense 

Defendant, Joseph Hamilton, for further answer and 
defense to the complaint filed herein says he was operating 
his taxicab in a careful and prudent manner and the in¬ 
juries and damages complained of, if any, were caused by 
the negligence and/or contributory negligence of the de¬ 
fendant Hassie Leon Bigelow and Paul 0. Harris, T/A 
Beacon Cab Company and that they carelessly and negli¬ 
gently failed to yield the right-of-way. 

503 Filed April 28, 1950 

Answer of Paul O. Harris 

First Defense 

The complaint fails to state a cause of action upon which 
relief may be granted to the plaintiff. 
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Second Defense 

1. Defendant admits jurisdiction of this Court. 

2. Defendant admits that on April 1,1949 a motor vehicle 
driven by Hassie Leon Bigelow was in collision with a taxi¬ 
cab operated by Joseph Hamilton. It is denied that Hassie 
Leon Bigelow was negligent. 

3. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the extent of the injuries and 
damages, if any, sustained by the plaintiff. 

4. Defendant denies each and every other allegation of 
the complaints not herein specifically answered. 

Third Defense 

The injuries and damages, if any, sustained by the 

504 plaintiff were caused solely and proximately by the 
negligence of defendant Joseph Hamilton. 

• #*###*•*• 

505 Filed March 5, 1952 

Pretrial Proceedings 

Statement of Nature of Case : 

This is an action for damages for personal injuries aris¬ 
ing out of an automobile collision on April 1,1949, at about 
11:00 o’clock, AM, at the intersection of 4th & F Sts., N. W., 
in the District of Columbia. The plaintiff was a passenger 
in a taxicab traveling north on 4th St. and was injured in a 
collision of said taxicab with an automobile operated by 
deft. #3, which was traveling east on F St. 

Plaintiff alleges defts. were guilty of the following neg¬ 
ligence, to wit: As to deft. # 1, the driver of the taxicab in 
which plaintiff was riding the plaintiff relies on the doctrine 
of res ipsa loquitur. As to both defts. plaintiffs allege the 
following negligence, to wit: failure to give full time and 
attention to operation of their respective vehicles, failure 
to yield the right of way, failure to keep vehicle under 
proper control, driving at an excessive rate of speed, failing 
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to maintain proper lookout, failing to apply brakes, viola¬ 
tion of traffic regulations of the Dist. of Col. 

Injuries: Plaintiff Claims the Following Injuries: 
Contusions of right shoulder, hemorrhage region of shoul¬ 
der joint, ulnar nerve palsey right upper extremity, head¬ 
aches, brain injury, intervertebral injury cervical area, 
trauma spinal cord, weakness arid limitation of motion of 
right arm. 

Plaintiff Claims the Following Damages: Doctor and 
medical bills $433.80; Loss of earnings $272.10. 

Plaintiff claims permanent injuries. 

Defendant #1 denies that he was guilty of any negli¬ 
gence and avers that the accidents solely by defts. #2 
and 3. Deft. # 1 admits ownership of the automobile in 
question. 

506 Deft, if 3 admits jurisdiction, admits that he owned 
one of the vehicles involved and that a collision oc¬ 
curred; denies all other averments of the complaint; denies 
negligence on the part of dismissed deft. #2 and alleges 
that plaintiffs injuries was caused solely by deft. #1. 

Subject to objections at the trial on the ground of incom- 
petencv, irrelevancy and immateriality, the following may 
be admitted at the trial without formal proof: x-rays, hos¬ 
pital records and traffic regulations of the Dist. of Col. 

3 photographs initialled by the court. 

Date March 4, 1952 

509 (Defendant, Harris') Instructions 

No. 3. 

If you should find that he has a herniated disc, you then 
come to another issue: did he sustain it in this particular 
accident or at some other time, in some other way. If you 
believe from the evidence that he has a herniated disc, but 
that he either did not receive it in this particular accident, 
or that it is just as likely that he received it on some other 
occasion or in some other way, then you will decide against 
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the plaintiff and in favor of the defendants upon this par¬ 
ticular issue. 

• #*•*#**#• 

510 No. 4. 

Dr. Murphy, you will recall, testified that if he 
were ever called upon in the future to remove the alleged 
herniated disc, his surgical fee would be about $500 and 
the hospital fee would be about $500. If after considering 
the evidence you believe that, instead of having a herniated 
disc, the plaintiff’s alleged injury in that area to be one 
of traumatic arthritis, then, of course, you may not include 
in any verdict for the plaintiff, if you should decide that 
he is entitled to your verdict, any allowance for these two 
expense items totaling $1000. 

511 Filed Feb. 25, 1953 

Verdict and Judgment 

This cause having come on for hearing on the 18th day 
of February, 1953, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Earnest S. Duvall Calvin P. Lynch 

Melvin A. Jones Gladys M. Marshall 

Nettye F. Primmer Steve H. Montgomery 

Elizabeth I. Thorowgood Laura L. Lucas 
Jeannette Levine Frances H. Giacalone 

Alexander Schwallman Albert A. Smith 

■who, after having been duly s’worn to well and truly try the 
issues between Harry Polk, plaintiff and Joseph Hamilton 
and Paul O. Harris, defendants, and after this cause is 
heard and given to the jury in charge, they upon their oath 
say this 25th day of February, 1953, that they find the 
issues aforesaid in favor of the plaintiff and that the money 
payable to him by the defendants by reason of the premises 
is the sum of Fifteen Thousand $15,000.00 Dollars. 



Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of Fifteen Thousand 
($15,000.00) Dollars together with costs. 

********** 

514 Filed March 5,1953 

Motion of Defendant, Paxil O. Harris, to Vacate Verdict and to 

Award New Trial 

The defendant, Paul 0. Harris, moves the Court to vacate 
the verdict of the jury and judgment entered herein and 
to award a new trial, for reasons set forth in the accom¬ 
panying Statement of Points & Authorities. 
********** 
Denied Curran, J. 3/11/53 

********** 

513 Filed March 5, 1953 

Affidavit in Support of Motion for New Trial in Behalf of 
Defendant, Paul O. Harris, Only 

District of Columbia, ss: 

Paul J. Sedgwick, being first duly sworn on oath, deposes 
and says that he is attorney of record for the defendant, 
Paul O. Harris; that he has personal knowledge of the 
facts stated herein; and that he makes this affidavit in sup¬ 
port of said defendant’s Motion for a New Trial, viz, 

1. During the trial, on cross-examination of the plaintiff, 
Harry Polk, the plaintiff admitted that he had suffered 
from kidney trouble for a period of approximately one (1) 
year subsequent to the accident in this case; that he had 
three doctors who treated him therefor; that the trouble 
caused him to suffer and to lose time from work; it culmi¬ 
nated in an operation in April, 1951. Affiant wished to con¬ 
tinue cross-examination of plaintiff on this subject; plain¬ 
tiff’s counsel objected; the Court sustained the objection. 

2 . Subsequent to said trial, to wit, on February 25, 1953, 
in the corridor of the courthouse, affiant and plaintiff be- 
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came engaged in a friendly conversation, in which conver¬ 
sation, the plaintiff informed and stated to affiant that 
(1) not only was the stone removed; the entire kidney was 
removed; (2) that the operation and removal was not 
through the back, but, through the front, that is, through 
the abdominal tract, area and wall; that the incision was a 
very long one; (3) that the incision was lateral, running 
across the front of the abdomen (indicating); that it was 
a very serious operation; (4) and that he was through with 
operations and intended having no more surgery performed. 

Paul J. Sedgwick 


Subscribed and sworn to before me this 3d day of March, 
1953. 

Joe F. Labofish, 

Notary Public, D. C. 

********** 


518 


Filed March 6, 1953 


Motion of Defendant Joseph Hamilton to Vacate Verdict and 

to Award a New Trial 


The defendant, Joseph Hamilton, moves the Court for 
an Order vacating the verdict of the jury and judgment 
entered herein and to award a new trial, for reasons set 
forth in the attached Statement of Points and Authorities. 


Vaden S. Pitts 
Howell and Pitts 
Attorneys for Defendant 
Joseph Hamilton 

* * * * * * * * * * 

Denied Curran, J. 3/11/53 

********** 


516 Filed March 6, 1953 


District of Columbia, $s. 


R. Logan Hollowell, first being duly sworn according to 
law, deposes and says that he is the Attorney of record for 
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Joseph Hamilton and that he was the active trial Attorney 
representing the Defendant, Joseph Hamilton, in the case 
of Harry Polk, Plaintiff vs. Joseph Hamilton, et al, Civil 
Action No. 3629-49, and that the above action went to trial 
before Judge Jennings Bailey in the District Court for the 
District of Columbia on October 29, 1952. The case was in 
trial for about two days after which a mistrial was 
declared. 

Your Affiant states that during the course of that trial 
he closely observed the Plaintiff, Harry Polk, and observed 
his actions, and that during the first trial, Affi ant, noted 
that the Plaintiff Polk carried his right arm normally and 
used the same normally without indication of inability; that 
he placed both arms on counsel table; he shook hands be¬ 
fore the jury when requested to do so for Mr. Sedgewick, 
Attorney for Defendant Paul 0. Harris and that at no time 
did Affiant notice, during that period, actions indicating 
paralysis or disability. 

Affiant states further that in the second trial before Judge 
Curran of the District Court for the District of Columbia, 
Vaden S. Pitts was trial Attorney for Defendant Joseph 
Hamilton in the case above mentioned and that although 
the Affiant was not present in the court room at all times 
during the last trial, he was present on three different occa¬ 
sions; and that each time Affiant was present and before 
leaving there was a short recess declared; that Affiant saw 
Plaintiff Polk at counsel table with his left arm on the 
desk and at no time during the time Affiant was present 
did he see Plaintiff place his right arm on the 
517 table but was visibly holding same in an inert posi¬ 
tion close to his body; that on one occasion when a 
recess was declared and the jury was filing out, the Plaintiff 
Polk arose, keeping his right arm in an inactive inert posi¬ 
tion close to his body while freely using his left arm; that 
a lady with him got his coat and handed it to him, he taking 
it in his left arm; that he then walked from the court room 
using, in a swinging motion, his left arm but keeping his 
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right arm still and close to his body but slightly forward. 

R. Logan Hollo well 
R. Logan Hollowell 

• *****#*#• 

519 Filed March 6, 1953 

Affidavit in Support of Motion for New Trial in Behalf of 
Defendant Joseph Hamilton 

District of Columbia, ss. 

Vaden S. Pitts, being first duly sworn on oath, deposes 
and says that he is attorney of record for the defendant, 
Joseph Hamilton; that he has personal knowledge of the 
facts stated herein; and that he makes this affidavit in sup¬ 
port of said defendant’s Motion for a New Trial, viz. 

1. During the trial, whenever the plaintiff was in the 
presence of the jury, the plaintiff carried his right arm in 
such a position that would indicate to others that his arm 
was injured and paralyzed and almost useless to all intents 
and purposes. He carried his arm close to his body in an 
inert manner and favored it at every opportunity. He 
opened doors, carried papers, carried his coat and other 
items always in his left hand when before the jury and held 
his right arm in a manner indicating it was crippled, and 
useless. He even wrote on the black board with his left 
hand and when the Court inquired as to whether or not he 
was “left handed”, the plaintiff elaborated fully as to his 
inability to use his right arm. A similar occurrence took 
place when Mr. Sedgwick offered to shake hands, but plain¬ 
tiff declined, stating it was painful for him to do so. 

2. Affiant particularly noticed the following actions when 
the plaintiff was not under the observation of the jury, viz. 
He opened the heavy doors leading to the Court room with 
his right hand. He carried books, papers, overcoat and 
even reached up in a normal manner to place his hat on 
the closet shelf without apparent difficulty. Affiant also 
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saw plaintiff shake hands with other persons in the 

520 building without hesitation or difficulty, and subse¬ 
quent to the trial, did firmly and ably shake hands 

with this affiant in a manner indicative of no disability of 
this arm whatsoever. 

3. That the plaintiff did not so hold his arm in a favored 
position during the first trial of this case on October 29, 
1952; that he used his right arm throughout the course of 
that trial as he did in the second trial when without the 
presence of the jury. 

Vaden S. Pitts 
Vaden S. Pitts 

• *•••#•••« 

521 Filed March 10,1953 

Opposition of Plaintiff lo Motion of Defendant Harris, to Vacate 
Verdict and Award New Trial 

Comes now the plaintiff and moves the Court to deny the 
Motion of Defendant Harris to Vacate Verdict and Award 
a New Trial, and for reasons therefor, states the following, 
in paragraphs numbered to coincide with the several num¬ 
bered contentions of the defendant: 

1. There is no doubt of the inherent power of the Court 
to grant the relief prayed for. 

2 . The verdict of the jury was not excessive, when viewed 
in light of the serious permanent painful injury testified 
to by Drs. Gladden and Murphy, which testimony was un¬ 
contradicted even though defendant had had the plaintiff 
examined on two different occasions. Defendant, in stating 
that there was only $207.00 monetary loss established, over¬ 
looks the loss of earnings, proven at over $500.00, and also 
the cost of the future operation and hospital expense, which 
both plaintiff’s doctor and defendant’s doctor agreed was 
necessarv. The Court cannot state that his conscience is 
shocked by this verdict. The fact that Mr. Sedgwick, view- 
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ing the verdict with the reluctant eyes of defense counsel, 
states that he feels between $5,000.00 and $10,000.00 repre¬ 
sents a fair value of the case, points out the extreme good 
judgment used by the jury in arriving at its verdict. 

522 3. The Amended Complaint alleged serious bodily 

injury and, of course, this would include injury to 
the right leg. 

4. On cross examination, at the hands of counsel for 
defendant Harris, the plaintiff catalogued day and hours of 
lost earnings in the neighborhood of 41 days, and totaling 
$523.85, which sum w r as urged in argument by plaintiff’s 
counsel. 

5. The statements set forth in Mr. Sedgwick’s affidavit 
attached to the Motion of course are not part of the record 
of the trial, and inasmuch as plaintiff made no claim for 
pain, suffering or other results of the kidney removal opera¬ 
tion, nor loss of earnings as a result thereof, it was quite 
proper for the Court to exclude any cross examination on 
this point. As long as the jury found that as a result of 
the injuries caused by the defendants, plaintiff was pre¬ 
vented from engaging in the athletic features of his work, 
the fact that there might be one or several additional sub¬ 
sequent reasons wffiy he could not so engage, of course, is no 
relief for the defendants. 

6 . No issue of “trauma to spinal cord” was presented 
to the jury, and no evidence was presented to the jury on 
this point. Therefore, defendant has no cause for com¬ 
plaint. 

7. It is not necessary that plaintiff present to the jury 
a preponderance of evidence to merit the jury’s considera¬ 
tion. The Courts have time without number stated only 
that “substantial evidence” must be presented. The jury, 
by its verdict, evidently found contrary to the belief of 
defendant’s counsel that there vras a preponderance of evi¬ 
dence of the existence of “intervertebral injury cervical 
area”. 
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saw plaintiff shake hands with other persons in the 

520 building without hesitation or difficulty, and subse¬ 
quent to the trial, did firmly and ably shake hands 

with this affiant in a manner indicative of no disability of 
this arm whatsoever. 

3. That the plaintiff did not so hold his arm in a favored 
position during the first trial of this case on October 29, 
1952; that he used his right arm throughout the course of 
that trial as he did in the second trial when without the 
presence of the jury. 

Vaden S. Pitts 
Vaden S. Pitts 

• #•••#•••• 

521 Filed March 10,1953 

Opposilion of Plaintiff to Motion of Defendant Harris, to Vacate 
Verdict and Award New Trial 

Comes now the plaintiff and moves the Court to deny the 
Motion of Defendant Harris to Vacate Verdict and Award 
a New Trial, and for reasons therefor, states the following, 
in paragraphs numbered to coincide with the several num¬ 
bered contentions of the defendant: 

1 . There is no doubt of the inherent power of the Court 
to grant the relief prayed for. 

2. The verdict of the jury was not excessive, when viewed 
in light of the serious permanent painful injury testified 
to by Drs. Gladden and Murphy, which testimony was un¬ 
contradicted even though defendant had had the plaintiff 
examined on two different occasions. Defendant, in stating 
that there was only $207.00 monetary loss established, over¬ 
looks the loss of earnings, proven at over $500.00, and also 
the cost of the future operation and hospital expense, which 
both plaintiff’s doctor and defendant’s doctor agreed was 
necessary. The Court cannot state that his conscience is 
shocked by this verdict. The fact that Mr. Sedgwick, view- 
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ing the verdict with the reluctant eyes of defense counsel, 
states that he feels between $5,000.00 and $10,000.00 repre¬ 
sents a fair value of the case, points out the extreme good 
judgment used by the jury in arriving at its verdict. 

522 3. The Amended Complaint alleged serious bodily 

injury and, of course, this would include injury to 
the right leg. 

4. On cross examination, at the hands of counsel for 
defendant Harris, the plaintiff catalogued day and hours of 
lost earnings in the neighborhood of 41 days, and totaling 
$523.85, which sum was urged in argument by plaintiff’s 
counsel. 

5. The statements set forth in Mr. Sedgwick’s affidavit 
attached to the Motion of course are not part of the record 
of the trial, and inasmuch as plaintiff made no claim for 
pain, suffering or other results of the kidney removal opera¬ 
tion, nor loss of earnings as a result thereof, it was quite 
proper for the Court to exclude any cross examination on 
this point. As long as the jury found that as a result of 
the injuries caused by the defendants, plaintiff was pre¬ 
vented from engaging in the athletic features of his work, 
the fact that there might be one or several additional sub¬ 
sequent reasons why he could not so engage, of course, is no 
relief for the defendants. 

6 . No issue of “trauma to spinal cord” was presented 
to the jury, and no evidence was presented to the jury on 
this point. Therefore, defendant has no cause for com¬ 
plaint. 

7. It is not necessary that plaintiff present to the jury 
a preponderance of evidence to merit the jury’s considera¬ 
tion. The Courts have time without number stated only 
that “substantial evidence” must be presented. The jury, 
by its verdict, evidently found contrary to the belief of 
defendant’s counsel that there was a preponderance of evi¬ 
dence of the existence of “intervertebral injury cervical 
area”. 
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8 and 9. With regard to future surgery, the plaintiff 
testified on cross examination of Mr. Sedgwick that he had 
not yet decided against an operation, but that he 
523 would have one performed when he felt that he could 
from a financial and other standpoint. It is not 
necessary that the plaintiff “intend” to have the operation, 
but it is enough if the jury believes the medical testimony 
that one reasonably will be required in the future, and 
reasonably given in order to include in its verdict an award 
for the cost of such operation. It must be with tongue in 
cheek that defendant urges Dr. Murphy as not being quali¬ 
fied to state the reasonable cost of such operation or of 
hospital expense connected with it. 

10. Defendant not having raised the unlawfulness or 
unconstitutionality of Traffic Regulations, Sec. 28(a) at the 
trial, cannot, upon motion for a new trial, raise this claim. 
The testimony of the two drivers, when taken either to¬ 
gether or separately, presented sufficient substantial evi¬ 
dence of violation of the regulation to warrant consideration 
by the jury. It will be recalled that each driver accused 
the other of not slowing down at the intersection, and, of 
course, unreasonable speed under the Traffic Regulation 
could be as slow as five miles an hour, if the conditions did 
not warrant even that little speed. 

11. Sec. 28(a) of the Traffic Regulations, as quoted in 
paragraph No. 6, is an exact quotation of the regulation, 
and, of course, the controlling law. Only a portion of the 
entire Section 28 was submitted by the plaintiff and read to 
the jury, because to put in those portions of the section 
which have no connection whatsoever with the happening 
of the collision in this case, would be irrelevant and con¬ 
fusing to the jury. Had the defendant felt that any other 
portion of the regulation was applicable, he could have 
offered them to the Court for instruction on his own behalf. 

Plaintiff’s prayer No. 7 dealing with reasonably certain 
to be required future medical and hospital expenses 
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524 and time lost in the future due to the injury, of 
course, are correct charges in this case in view of 

the testimony of both Dr. Murphy and of Dr. Fulcher that 
surgical procedures would be required in the future and 
were advised. Of course, Dr. Fulcher’s statement was in¬ 
troduced into the testimony by Mr. Polk in response to Mr. 
Sedgwick’s questions and without objection from Mr. 
Sedgwick. 

Defendant’s prayer No. 3 was correctly denied by the 
Court because it would not only permit but authorize the 
jury to speculate as to other possible accidents or causes 
of Mr. Polk’s injury, when the only testimony in the case 
was that the injury was the direct result of the collision 
between the taxicabs of the defendants. 

Defendant’s instruction No. 4 was correctly denied be¬ 
cause although Dr. Murphy stated that it was his opinion 
(and he was supported in this by Dr. Fulcher) that Mr. 
Polk suffered from a herniated disc, in order to be one 
hundred per cent positive it would be necessary to operate. 
The operation, costing from both the fee and the hospital¬ 
ization $1,000.00, was therefore made necessary by the 
injury caused by the defendants. 

12. The charge that the Court, by commenting upon the 
evidence, became an advocate for the plaintiff and thus 
deprived the defendants of a Constitutional right to a fair 
trial is but a continuation of the vilification tactics of the 
defendants used as their primary defense in this case. It 
is so absurd as to require nor permit any answer other than 
to state that in the Federal jurisdictions the Court has the 
right to comment on evidence which the Court did in this 
case, cautioning the jury that any comment by the Court 
was, of course, not evidence and that the jury was to rely 
upon its own recollection of the evidence to arrive at its 
verdict. 

525 15. Since the Court’s charge in instructing the jury 
was declared after consultation with the counsel and 

consideration of prayers submitted by the counsel, plaintiff 
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submits that the Court’s charge throughout was a correct 
exposition of the law governing the jury’s consideration of 
the case. It was the jury’s function to determine the facts 
of the medical testimony. 

16 and 17. The verdict was not contrary to the law, the 
evidence or the weight of the evidence. Defendants’ chief 
concern seems to be with the last several questions and an¬ 
swers by Dr. Murphy, at the very close of his cross exami¬ 
nation. Defendant apparently disregards entirely both Dr. 
Fulcher’s evaluation of the injury, as being a ruptured disc 
(Mr. Polk having testified in response to questions by Mr. 
Sedgwick that this was Dr. Fulcher’s diagnosis, to which 
testimony Mr. Sedgwick did not object). Defendant, also, 
apparently ignores Dr. Murphy’s statement that in his 
opinion the plaintiff’s difficulty was a ruptured disc, and the 
effect of the several quoted questions and answers merely 
states that to be one hundred per cent positive (a degree 
that the plaintiff is not required to establish), an operation 
would be necessary. It should be noted, however, that even 
if Mr. Polk’s difficulty, contrary to Dr. Murphy’s opinion, 
were later found by surgical examination to be arthritis, 
he did still testify that it was traumatic arthritis. 

It is respectfully submitted by the plaintiff that defendant 
Harris had a full, fair day in Court, that the jury properly 
instructed by the Court arrived at its verdict only after a 
number of hours consideration, and its verdict should be 
allowed to stand. The Motion should be denied. 

Joseph D. Btjlman 
Joseph D. Bulman 

527 Filed March 11,1953 

Opposition to Motion by Defendant Hamilton to Vacate Verdict 

and to Award a New Trial 

Comes now the plaintiff by his counsel, and for opposition 
to the motion of defendant Hamilton, adopts the opposition 
filed by this plaintiff to a similar motion filed by Defendant 
Harris, as well as such further reasons as may be urged 
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to the Court, if the Court should require oral arguments 
on the motions. 

Joseph D. Bulman 
Joseph D. Bulman 

Samuel Z. Goldman 
Samuel Z. Goldman 
Attorneys for Plaintiff 
800 Woodward Bldg. 

DI 7-0158 

• ••••#••** 

528 Filed March 23,1953 

Motion to Vacate Order Overruling, and to Reconsider, Motion 
for New Trial Filed by Defendant, Harris 

1. The court, under FRCP and its inherent power, has 
the power and discretion to grant the relief prayed for 
herein. 

2. A juror has stated under oath, per affidavit filed herein, 
that the jury (1) failed to follow the Court’s Charge and 
deliberately violated the same, (2) considered matters, not 
evidence, wffiich influenced their deliberations and entered 
into their verdict, and (3) another juror failed to answer 
certain questions on the voir dire pertaining to his quali¬ 
fications and withheld pertinent facts and information from 
defendants’ counsel which, if made known, would have 
caused counsel to challenge for cause, or peremptorily. 

3. Defendant requests an oral hearing on this Motion. 

Paul J. Sedgwick 

Paul J. Sedgwick 
Attorney for Defendant, 
Harris, 

Denied Barr Bldg., City -6. 

Cubran, J. 

3/24/53 
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529 Filed March 23,1953 

Motion of Defendant, Joseph Hamilton, to Reconsider Motion 
to Vacate Verdict and to Award a New Trial 

The Defendant, Joseph Hamilton, moves the Court to 
reconsider his Motion to Vacate Verdict and To Award A 
New Trial, for reasons set forth in the attached Statement 
of Points and Authorities. 

Vaden S. Pitts 
Hollowell and Pitts 
Attorneys for Defendant , 
Joseph Hamilton 

Denied 

Curran, J. 

3/24/53 

530 Filed March 23,1953 

Affidavit 

District of Columbia, ss. 

Alex. Schwollman, being first duly sworn on oath deposes 
and says that he served as a member of the Jury in the 
case entitled “Polk vs. Hamilton, et al, Civil Action No. 
3629-49”, that he has personal knowledge of the facts stated 
herein, and that he makes this affidavit of his own free 
will and mind. 

1. During the trial of this case, I observed the plaintiff 
and noticed that he always held his arm in a motionless 
position near his side indicating that he did not have use 
of it and that was paralyzed. Near the close of the trial 
I had occasion to observe the plaintiff when the rest of the 
Jury was not present and saw him using his arm in a 
normal manner. The Jury, in reaching the verdict com¬ 
mented upon the fact that plaintiff had lost the use of his 
arm and used this as a basis for the verdict. When I 
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apprized the rest of the Jury of my observations, they dis¬ 
believed me and reached the finding on the premise that 
the plaintiff’s right arm was paralyzed. 

2. Immediately upon entering the Jury room, the Fore¬ 
man recommended the arbitrary formula for assessing the 
amount of damages of one-third of the amount sued for. 
I brought to their attention that our verdict should be in 
conformance with the instructions of the Court and not by 
such an arbitrary formula, whereupon the Foreman re¬ 
marked that he had been injured in an accident and received 
Sixty-Five Hundred Dollars ($6500.00) for an injury not 
as serious as this one. 

3. While reaching the verdict, the following statement 
was made and acquiesced in by several members of the 
Jury. “We have two cabs here, therefore there are two 
big insurance companies with plenty of money, so let’s 
make both of them liable and split it up”. 

531 4. When I told them that our verdict should not 

be reached in such an arbitrary manner and indi¬ 
cated that I desired further comment from the Court, I 
was told by another Juror that should I open by mouth 
again the Court would hold me in contempt. 

Alex. Schwollman 
Alex. Schwollman 

533 Filed March 26, 1953 

Motion of Paul Harris to Vacate and Set Aside Judgment and 

for a New Trial 

Defendant, Paul Harris, moves the Court to vacate and 
set aside the judgment entered herein and to award a new 
trial, for reasons following: 
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Points & Authorities 

1. FRCP and inherent power of court to grant this relief. 

2. Attached affidavit of J. Dolton. 

3. Judgment is predicated upon the verdict of the jury- 
in which the jury (1) misunderstood and erroneously ap¬ 
plied the Court’s Charge as to highest degree of care to this 
defendant; (2) considered and acted upon, not evidence, 
but the financial and insured status of this, and the other, 
defendant. 

Paul J. Sedgwick 
Paul J. Sedgwick 
Attorney for defendant, 
Harris, Barr Bldg. 

Denied Curran, J. 4/16/53 

534 Filed March 26,1953 

Affidavit of J. Dolion 

District of Columbia, ss : 

J. Dolton, being first duly sworn on oath, deposes and 
says that he has personal knowledge of the facts stated 
herein, and that he makes this affidavit in support of de¬ 
fendant’s Motion to Vacate and to Reconsider Order and 
Motions for New Trial filed herein, viz, 

That, on March 24, 1953, affiant was talking to and en¬ 
gaged in conversation wuth Earnest S. Duvall, of Fries, 
Beall & Sharp Company, Washington, D. C.; that Mr. 
Duvall was Juror #1 in this case; and that said Mr. Duvall 
stated in substance, as follow’s: 

“We (jury) based our verdict in the case on the fact that 
both cab drivers were negligent; that they owed the plain¬ 
tiff the highest degree of care at the time. 

Answering affiant’s question as to why their verdict was 
so high, Mr. Duvall stated: 
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“Cab drivers pay high premiums for their insurance; there 
were two insurance companies involved; the jury felt that 
they should be required to pay.” 

J. Dolton 

**#****#«• 

535 Filed March 27,1953 

Motion of Joseph Hamilton to Vacate and Set Aside Judgment 

and for a New Trial 

Defendant, Joseph Hamilton, moves the Court to vacate 
and set aside the judgment entered herein, to award a new 
trial, to grant an oral hearing hereon for the purposes of 
disclosing newly discovered evidence through the showing 
of certain motion pictures, for reasons following: 

Points and Authoeities 

1. FRCP and inherent power of Court to grant this 
Relief. 

2. Newly discovered evidence. (See Attached Affidavits) 

3. Plaintiff misconducted and misrepresented to the Jury 
respecting paralysis and inability to use his right arm 
where, as a matter of fact, before and after this trial no 
complaints or evidences of this alleged paralysis was ex¬ 
hibited by the plaintiff. (See Attached Affidavits) 

Hollo well and Pitts 
Attorneys for Defendant, 

J. Hamilton 
By Vadin S. Pitts 

416-5th Street N. W. 
Washington, D. C. 

Denied Curran, J. 4/16/53 
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Filed March 27,1953 

Affidavit 


District of Columbia, ss. 

Florence Schaeffer being first duly sworn on oath deposes 
and says that she was a member of the jury serving in the 
case entitled “Polk vs. Hamilton, et al. Civil Action No. 
3629-49” before the Honorable Judge Jennings Bailey on 
October 29, 1952, that she has personal knowledge of the 
facts stated herein and that she makes this Affidavit of her 
own free will and mind. 

1. During the trial of this case, I observed the plaintiff 
Harrv Polk inside and outside the court room and on no 

V 

occasion did I observe him carry his arm indicative of 
paralysis or non-use. I specifically remember seeing him 
remove his handkerchief from his lapel pocket with his 
right hand, comb his hair with his right hand and other¬ 
wise use his right arm in a normal manner. 

Florence Schaeffer 
Florence Schaeffer 

********** 

537 Filed March 27,1953 

Affidavit 

District of Columbia, ss. 

Selina M. Pieresma being first duly sworn on oath de¬ 
poses and says that she was a member of the jury serving 
in the case entitled “Polk vs. Hamilton, et al. Civil Action 
No. 3629-49” before the Honorable Judge Jennings Bailey 
on October 29,1952, that she has personal knowledge of the 
facts stated herein and that she makes this Affidavit of her 
own free will and mind. 

1. During the trial of this case, I noticed the plaintiff 
Harry Polk and during my period of observation I did not 
observe him at any time carry his right arm in such a posi- 
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tion that would indicate it was paralyzed or that he had 
lost the use of it. I saw him on occasion raise his right 
arm above his head and use it otherwise indicating to me 
that he had complete control and use of this arm. 

Selina M. Pieresma 

Selina M. Pieresma 

• • # • • • • * • • • 

538 Filed March 27,1953 

Affidavit 

District of Columbia, ss. 

James A. Creel being first duly sworn deposes and says 
I was employed by the Columbia Mutual Insurance Com¬ 
pany as an Investigator. As result of which employment 
I checked on a party by the name of Harry L. Polk and 
found that he lived at 1227 Talbert Street, S. E., and found 
that he together with his wife owned a 1949, 4-door, Pon¬ 
tiac, Sedan, bearing D. C. License plate 608. 

1. At about 5:45 A. M. on Thursday, March 26, 1953, Mr. 
Robert Reitenga and I observed the above described car. 
The left front tire of which was flat. This car was parked 
across the street from 1227 Talbert Street, S. E. and is 
registered in the name of Harry L. and Evelyn M. Polk. 
At approximately 8:50 A. M. on this same date, Mr. Polk 
came out of his house at 1227 Talbert Street, S. E. and 
picked some paper up that was scattered about his front 
yard. He was carrying a paper box in his left hand and 
picked the paper up with his right hand. Polk then went 
back into the house and reappeared in about two or three 
minutes wearing a jacket. He went to his car, as described 
above, and opened the door of his car on the left side. At 
this time I was in a taxicab about 200 feet to the rear of 
Polks car. Mr. Reitenga was driving the car in which I 
was a passenger. We then drove around the block and 
approached Polk’s car from the front, head on. We stopped 
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and parked the car approximately 75 feet in front of Polk’s 
car where we had a clear vision of Polk’s car and of Polk 
himself. Polk had opened the rear compartment of his car 
and I observed Polk coming from the rear of his car to the 
left front wheel, carrying the automobile jack in his right 
hand and the jack lever in his left hand. I observed 
539 Polk place the jack in position without any apparent 
difficulty, using his right arm and observed Polk in¬ 
serting the lever into the jack and with his right arm jack 
the car up slightly. Polk then returned to the rear of his 
car and took the spare tire and wiieel out of the rear com¬ 
partment and I observed Polk bringing the tire from the 
rear to the left front, carrying the wheel and tire with both 
hands. He did not roll the tire. He laid the spare wheel 
on the ground beside the left front and proceeded to jack 
the car up more. During wrliich time I took movies of his 
actions from the same position as before described. I re¬ 
mained in the same position wiien Polk removed the hub 
cap, using his right hand and arm. He then proceeded to 
unscrewr the lugs with a four-w’ay lug wrench. He was hold¬ 
ing one end with his left hand and spinning the four-wray 
lug wrench with his right hand and also putting the pres¬ 
sure to loosen the lugs with the lug wrench with his right 
hand. 

2. At this point w*e drove toward Polk’s car and passed 
it. As we drove by he w’as still in the process of removing 
the lugs. We w’ent up to the top of the hill, out of Polk’s 
sight, turned around and drove back by Polk’s car. On our 
approach to Polk’s car I took movies of his actions. 

3. At no time during this process that I have described 
did anyone help Polk. One or two observors came over 
and stood by after he started removing the wheel. 

4. As we approached the rear of Polk’s car closely he 
looked up at winch time I got a full face picture. Polk saw 
that I w*as taking movies of his actions. At that time I 
was only eight or ten feet from Polk. We drove on up the 
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street, around the block and approached again from the 
same direction and as we approached Polk’s car, he got 
up, turned his back on us and walked away. 

Jambs A. Creel 
James A. Creel 

• •#••••#•• 

541 Filed March 27,1953 

Affidavit 

District of Columbia, ss. 

Robert Reitenga being first duly sworn deposes and says 
that on the morning of March 26, 1953 about 5:45 A. M., I 
was driving my taxicab with Mr. James A. Creel as a pas¬ 
senger and observed a 1949, 4-door, Pontiac, bearing 1954 
D. C. License plate No. 608. 

1. I observed that the left front tire of the Pontiac was 
flat. This car was parked across the street from 1227 Tal¬ 
bert Street, S. E. 

2. At approximately 8:50 A. M. on this same date, Mr. 
Polk came out of his house at 1227 Talbert Street, S. E. 
Mr. Polk was carrying a paper box in his left hand 
and proceeded to pick up some newspapers that had blown 
around on the lawn with his right hand, placing them in the 
box. He then went back into the house and came out in 
three or four minutes wearing a light colored jacket. He 
then went across the street to his car and opened the 
driver’s door. 

3. At this time I backed the cab up, out of sight, and 
turned it around and went around the block, coming up 
Talbert Street facing his car and parked the cab from 60 
to 80 feet from the front of Polk’s car. I then got out of 
the cab and walked across the street and went into an 
apartment house and stayed there until Mr. Creel, who was 
in the cab taking movies, signaled for me to come back. I 
then went back to the cab and observed Polk taking the lugs 
off from the left front wheel with a four-way lug wrench. 


He was holding the wrench in his left hand, using his right 
hand and arm for the pressure to take the lugs out. 

4. I then started the car up and drove up the hill and 

passed Polk’s car continuing on up the hill and 

542 around the corner, out of sight, and turned the cab 
around. I then started down the hill approaching 

Polk’s car from the rear, traveling slowly to enable Mr. 
Creel to take motion pictures. 

5. At this time I observed Polk still working on the wheel. 
When I got within about 10 feet of Polk, I stopped the cab 
and Polk looked up and Mr. Creel was still taking movies. 

Robert Reitenga 
Robert Reitenga 

• ###*#*•*# 

543 Filed March 27,1953 

Affidavit 

District of Columbia, ss. 

R. Logan Hollowell being first duly sworn deposes and 
says that on March 27,1953 I viewed moving pictures taken 
of Harry Polk, Plaintiff in Civil Action No. 3629-49. 

1. That said movies showed Harry Polk using his right 
arm in jacking up the left front of his automobile. It also 
showed Harry Polk, the Plaintiff in said action, in the 
process of using a four-way lug wrench in removing the 
lugs from the wheel. 

R. Logan Hollowell 
R. Logan Hollowell 

• ••*•••••# 

544 Filed March 27, 1953 

Affidavit 

District of Columbia, ss. 

Vaden S. Pitts being first duly sworn deposes and says: 
On March 27, 1953 I witnessed a showing of a motion pic- 
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ture film in which I observed Mr. Harry Polk in the process 
of changing a flat tire on an automobile. I saw him in this 
motion picture jacking up his car with his right hand. I 
also observed him in this picture removing the lugs from 
the wheel of his car with a lug wrench, using his right hand 
and arm with appparent ease. 

Vaden S. Pitts 
Vaden S. Pitts 

• * * # # m * # • * 

545 Filed March 27, 1953 

Motion of Paul O. Harris to Vacate Judgment Herein on 
Ground of Fraud or, in Alternative to Grant a New Trial 
on Ground of Newly Discovered Evidence 

1. Defendant, Paul 0. Harris, moves the court to vacate 
the judgment entered herein against him on the ground 
of fraud. 

2. Defendant, Paul 0. Harris, moves the court to vacate 
the verdict and judgment and award a new trial on the 
ground of newly discovered evidence. 

3. Defendant, Paul 0. Harris, moves the court to award 
a new trial to prevent miscarriage, and in furtherance, of 


justice. 

P. J. Sedgwick 

Paul J. Sedgwick, 

Attorney for defendant Harris. 

A JL A J1 # JL A 

* * 
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Filed March 27, 1953 


Points and Authorities 


1. FRCP and the inherent power of the court to grant 
the relief prayed for in the Motion. 

2. Affidavit, attached. 

3. Newly-discovered evidence in the form of moving pic¬ 
ture films, hereby by this reference made a part hereof. 
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4. $15,000.00 was awarded to the plaintiff in this case by 
the jury. The principal issue in the case was to what ex¬ 
tent was the plaintiff injured and disabled. Plaintiff testi¬ 
fied he could not use his arm; that it was paralyzed. These 
moving pictures demonstrate beyond any question of doubt 
that he has complete and full use of his right arm and hand, 
without limitation. Under the impelling facts and circum¬ 
stances shown in the affidavits on file and the pleadings, 
exhibits and record, justice demands that relief be granted. 

P. J. Sedgwick 
Paul J. Sedgwick 
Attorney for Defendant Harris, 
Barr Building, 

City—6. 

547 Filed March 27 1953 

Affidavit of Paul J. Sedgwick, Attorney for Defendant Paul 
Harris, in Support of Motion to Vacate Judgment on Ground 
of Fraud or, in Alternative, for New Trial on Ground of 
Newly-Discovered Evidence 

District of Columbia, ss: 

Paul J. Sedgwick, being first duly sworn on oath, deposes 
and says that he is attorney of record herein for defendant, 
Paul O. Harris; that he has personal knowledge of the facts 
stated herein and that he makes this affidavit in support 
of said defendant’s motion to vacate judgment on ground 
of fraud or, in the alternative, for a new trial on ground of 
newlv-discovered evidence, as follows: 

1. On October 29, 1952, and continuing through Novem¬ 
ber 3, 1952, inclusive, this cause was on for trial before 
this court, Judge Bailey presiding, affiant during trial and 
with leave of court and consent of the plaintiff, went to 
the witness stand to demonstrate to the jury that plaintiff’s 
grip was good in his right arm and that the member was not 
paralyzed; shook hands with plaintiff,he and affiant applied 
strength to grip and generally pulled and tugged each 
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other’s right hands/arms and demonstrated range and ex¬ 
tent of motion of plaintiff’s right arm. Plaintiff neither 
mentioned nor indicated any pain or inability to perform 
this test, all in the presence of the jury. During said 
period, plaintiff shook hands with other persons; took off 
and put on his outer coat and hat; and gave no indication 
or appearance of his right hand and arm being in any way 
injured or disabled to any extent whatever; and, partic¬ 
ularly, he did not, while seated at the trial table, rest his 
right arm in his lap, nor while at the blackboard, illustra¬ 
ting the accident, did he use his left arm and hand, but used 
his right hand and arm so to do; that he did not claim 
inability to use the right member -while present in the 
courthouse. This first trial ended in a mis-trial. 

2. From February 18 to 25, 1953, inclusive, the second 
trial of this case was had. Affiant observed plaintiff 
548 at all times carrying his right hand and arm as 
though they were injuries, incapacitated or painful; 
at the trial table he sat -with his right hand and arm resting 
in his lap throughout all of the court sessions and, of course, 
in the presence of the jury; affiant, on his cross-examina¬ 
tion, with leave of court, again sought to demonstrate 
the hand-shaking/pulling and tugging, as in the first trial; 
plaintiff declined, saying that he could not do so, that it 
would be too painful and that, after the first trial demon¬ 
stration he experienced pain; plaintiff said he could not 
raise his right arm upright; that he could not use it; be¬ 
fore the court’s blackboard, illustrating the accident, plain¬ 
tiff picked up the piece of chalk -with his left hand, where¬ 
upon the court (Judge Curran) inquired whether he 
couldn’t use his right hand, and plaintiff answered gen¬ 
erally that he was unable to use the right hand and 
throughout the blackboard demonstration he used his left 
hand and arm, carrying his right hand and arm in a guarded 
position and with every indication of it being incapacitated, 
painful and out of use. He received assistance in taking 
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off and putting on his outer-coat each morning, noon and 
afternoon, always carrying his right arm in a position 
identical with one having his arm in the usual type of sling, 
with the hand and forearm at right angles to the upper-arm 
and extending horizontally across the front. At all times, 
plaintiff was carrying the right member in such a way and 
manner as to indicate complete inability to use it, -while in 
the courthouse. Affiants’ observations were made upon 
entering the courthouse just prior to the morning session, 
during the same, at recess periods in the morning, twice at 
noontime; during afternoon sessions, afternoon recess 
periods, and at the time of adjournment in the late after¬ 
noon, of all trial days during the above period. 

3. On March 26, 1953, moving pictures were taken of 
plaintiff; affiant witnessed the showing of these films; 
affiant’s observation thereof was on March 27, 1953; these 

films show the plaintiff by an automobile parked on 
549 a hilly street in the city; the plaintiff’s physical ac¬ 
tivities of the alleged incapacitated right hand and 
arm being, as follows: (1) jacking up the car, (2) taking 
off the left front wheel bolts and nuts using a spindle wrench 
operated by the right hand. (3) changing the front -wheel 
and tire, which was flat (punctured), (4) refitting the bolts 
and nuts and using the spindle wrench to tighten each one, 
and otherwise showing complete use of the right hand and 
arm and a complete absence of the items of incapacitation 
set forth in paragraph 2 hereof. The film shows a close-up 
frontal view of the plaintiff clearly establishing his iden¬ 
tity. 

4. Recalling plaintiff’s counsel’s argument to the jury to 
“give back plaintiff’s paralyzed right arm and we will walk 
out of the court happy”, or words to that effect, and “be¬ 
cause he will never again be able to use his right arm, you 
the jury should award him substantial damages,” or words 
to that effect, affiant believes that a gross injustice and 
miscarriage of justice has been done and that this newly- 
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discovered evidence is material to the issues raised at the 
trial and in post-trial motions, that the court should view 
this film and receive the same as evidence in support of 
this motion, and that the court exercise its judicial dis¬ 
cretion in granting the motion for a new trial and for the 
other relief prayed for in the motion. Affiant, as counsel, 
did not learn of this new evidence until March 27,1953, and 
on the same day gives this affidavit. Affiant adopts affi¬ 
davits being filed by defendant Hamilton. 

/s/ Paul J. Sedgwick 
Paul J. Sedgwick 
Attorney for def’t 
Paul Harris , 

********** 
551 Filed April 2, 1953 

Opposition to Motions of Defendants 

Comes now the plaintiff by his attorneys and moves the 
Honorable Court to overrule and deny the several motions 
filed by the defendants in this cause, requesting a rehearing 
on the prior disallowance of a motion for new trial, a new 
trial based on newly discovered evidence upon fraud, etc., 
and for reasons therefor states as follows: 

1. The defendants have filed numerous affidavits from 
jurors in the trial, from alleged conversations with jurors 
in the trial, and from jurors who sat during the mistrial 
which took place several months prior to the actual trial, 
which went to a jury verdict. These affidavits attempt to 
state what transpired in the jury room, and to show that 
the jury did not follow the Court’s instructions, or they 
attempt to show what observations certain of these jurors 
made of the plaintiff during the course of the mistrial 
and trial. These affidavits are most inappropriate and im¬ 
pertinent. 

The United States Court of Appeals for the District of 
Columbia had presented to it, in Economon v. Barry-Pate 
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Motor Co., 55 App. D.C. 143, a situation in which the 
lower court had refused to grant a new trial to a plaintiff 
who presented the affidavit of eight of the jurors 
552 to the effect that the jury had deliberately returned 
a verdict which they, the jury, understood was con¬ 
trary to the evidence in view of the instructions of the 
court. The Court of Appeals stated: 

“In unmistakable language, both this court, and the 
Supreme Court of the United States, have held the 
general rule to be that the testimony of jurors will not 
be received to impeach their verdict, unless such testi¬ 
mony relates to extraneous influences brought to bear 
upon them.” Many citations. 

The court then quoted from McDonald v. Pless, 238 U.S. 
264, as follows: 

“But let it once be established that verdicts solemnly 
made and publicly returned into court can be attacked 
and set aside on the testimony of those who took part 
in their publication, then all verdicts could be, and 
many would be, followed by an inquiry in the hope of 
discovering something which might invalidate the find¬ 
ing. Jurors would be harassed and beset by the de¬ 
feated party in an effort to secure from them evidence 
of facts which might establish misconduct sufficient to 
set aside a verdict. If evidence thus secured could be 
thus used, the result would be to make what was in¬ 
tended to be a private deliberation the constant subject 
of public investigation, to the destruction of all frank¬ 
ness and freedom of discussion and conference.” 

The defendants assert that the plaintiff perpetrated a 
fraud on the jury in his actions and in his testimony in what 
the defendants claim an effort to pursuade the jury that he 
was paralyzed in his right arm. Apparently the defendants 
willfully disremember or disregard the testimony by the 
plaintiff, to the effect that he could put his arm up over 
his head, but with pain, that he could write, wind his w’atch, 
button his coat, drive his car, and even assist his wife in 
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the housework. Also that he could hold a basketball and 
volley ball, and in fact specifically stated that he was not 
helpless. 

In connection with the foregoing paragraph, the affida¬ 
vit of the plaintiff is attached hereto, and prayed to be 
read as a part hereof. 

553 The so-called “newly discovered evidence” now 
being relied on by the defendants, has apparently 
arisen out of a carefully designed scenario which has blos¬ 
somed into a movie taken by employees for the defendants, 
and viewed by employees of the defendants. 

The courts have set up certain tests to be applied when a 
claim of newly discovered evidence is made. “It must be 
shown that it was not due to want of diligence that the 
movant did not discover the evidence sooner; the evidence 
relied on must not be merely cumulative or impeaching; and 
it must be such as would probably produce a different re¬ 
sult if a new trial were granted.” Imhoff v. Walker, 51 
Atlantic 2d 309, 312. In the Imhoff case the Municipal 
Court of Appeals for the District of Columbia cited under 
Note 5, cases from the United States Supreme Court and 
throughout the Federal jurisdiction to support this quoted 
paragraph. 

Almost three and one-half years elapsed between the fil¬ 
ing of the suit and the time of trial, and over three months 
elapsed between the mistrial and the time of the final trial. 
The defendants were aware of the Claim of the plaintiff 
of a back injury, during all of these periods, and, in fact, 
their own examining surgeon had confirmed the plaintiff’s 
doctors’ reports as to the back condition. If they wanted to 
photograph the plaintiff in various daily tasks, they had a 
most considerable period of time to do it, and should not 
now be allowed to ask leave of court for a new trial based 
on newly discovered evidence because of moving pictures 
allegedly taken after the trial. From the description of 
the contents of these movies, they do not contradict the 
plaintiff, but merely support his statement that he 
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554 could do many of the tasks of life, because he “was 
not helpless”. 

In connection with the incident allegedly the subject of 
the moving pictures, the affidavit of Paul F. Thorne is at¬ 
tached hereto, and prayed to be read as a part hereof. 

It is respectfully submitted that all pending motions by 
the defendants should be denied. 

Joseph D. Bulman 
Joseph D. Bulman 

Sidney M. Goldstein 
Sidney M. Goldstein 
Attorneys for Plaintiff 
800 Woodward Bldg. 

DI 7-0158 


*#*•*•*••• 

555 Filed April 2, 1953 

Affidavit 

District of Columbia, ss: 

I Harry E. Polk, being first duly sworn, depose and say: 

That I am the plaintiff in Civil Action No. 3629-49. 

That during the course of the first trial of this cause be¬ 
fore Judge Bailey and during the second trial before Judge 
Curran, I at no time fictitiously carried my right arm or 
any other portion of my body in an artificial position. 
That at all times I so conducted myself as my physical 
condition permitted. If I suffered pain from any of the 
residuals of the injuries sustained on April 1, 1949, I nat¬ 
urally accommodated my body accordingly. 

I recall quite -well Mr. Sedgwick shaking hands with me 
during the course of the trial before Judge Bailey and ap¬ 
plying considerable pressure. I recall this because it hurt, 
and because it did hurt is why I asked Judge Curran to 
caution Mr. Sedgwick not to swing my arm as he had previ¬ 
ously done. When the Judge did so instruct Mr. Sedgwick, 
he then refused to shake my hand. 
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At no time to my recollection did I testify that I was un¬ 
able to use my right hand or arm entirely, nor did I claim 
that my right hand or arm was paralized. I did maintain, 
and I still maintain, that I have a limitation of motion in the 
little finger and portion of the ring finger of my right hand 
and that to use my right arm in tasks that require heavy 
lifting or excessive motion is painful. In fact, I recall 
wdiile at the blackboard Judge Curran asked, upon observ¬ 
ing that I was using my left hand, whether I was not right- 
handed and I stated that I was but that at the time my 
finger was paining me. It is on motions of this type, 
556 which require reaching, that give me the most trouble 
■with my right arm. I also recall that during the 
course of the trial, I believe under cross-examination by 
Mr. Sedgwick, I informed him that I could put my arm up 
over my head but with pain, that I could write, wind my 
watch, button my coat, drive my car and even assist my 
wife in the housework. I believe I also said that I cannot 
hold and swing a baseball but that I can hold a basketball 
and volley ball. I recall especially stating, “I am not help¬ 
less 

I recall well the “tire which was flat (punctured)” on 
March 26, 1953. The preceding night when I parked my 
car across the street from my house the tire was not flat 
and I have been informed by the operator of the station 
who repaired the tire that it had been cut or punctured by 
some type of sharp instrument on the sidewall near the rim 
and that there was no nail or other object remaining in the 
casing to cause the puncture. On that date, after phoning 
my friend, Mr. Thorne, to ask if he would assist me in the 
heavy work, I jacked up my car, removed the spare tire, 
took off the flat tire and put the spare tire in place. As I 
said previously, “lam not helpless”. However, Mr. Thorne 
having then come out of his home, I asked him to tighten 
the lugs inasmuch as I could not apply the necessary pres¬ 
sure so that it would be safe to operate the car. He also 
assisted me by lowering the car on the jack and putting the 
jack and spare tire back in the trunk compartment. 
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The foregoing actions in connection with changing the 
tire caused me considerable pain. 

Harry E. Polk 

* *•♦*•#*•# 

Affidavit 

557 Filed April 2,1953 

District of Columbia, ss: 

I Paul F. Thorne, being first duly sworn, depose and say: 
That I am a member of the Metropolitan Police Depart¬ 
ment and reside at 1232 Talbert Street, S. E., Washington, 
D. C., directly across the street from Harry E. Polk. 

That being a neighbor and friend of Mr. Polk’s for four 
years, I have personal knowledge from observation of the 
physical difficulties he has suffered since he was injured 
about April 1„ 1949. In fact, as a neighbor and friend I 
have at his request on numerous occasions since shortly 
after that date assisted him in doing the hard work portions 
of various odd jobs around his home, such as cutting his 
lawn, painting, removal of tree limbs or debris from the 
yard, and such other things as might arise on occasion. 

On the morning of Thursday, March 26, 1953, Mr. Polk 
phoned me at about 8:45 to ask if I would assist him in 
changing a flat tire that was on his car, which was parked 
in front of mv home. I changed into clothes which I did 
not mind getting dirty and came out to assist. At that 
time Mr. Polk already had his spare on the left front wheel 
but turned over to me the task of tightening the lugs inas¬ 
much as I would be able to apply the pressure (which he 
could not) needed to assure safety in the operation of the 
vehicle. I did tighten the lugs and then I lowered the car 
from the jack. This jack is operated by raising and low¬ 
ering an arm and when using this type of jack for lowering 
a car considerable pressure is necessary. This, too, Mr. 
Polk could not do, because of pain in his arm. 

Paul F. Thorne 

#*#***#**• 


39 


559 Filed April 7,1953 

Affidavits in Support of Defendants Hamilton's and Harris' 
Motion to Vacate Judgment on Ground of Fraud, or in the 
Alternative to Grant a New Trial on Grounds of Newly 
Discovered Evidence 

******###• 

560 Affidavit 

District of Columbia, ss: 

John Boyton, Jr., being duly sworn upon oath, deposes 
and says that I am fourteen years of age and live in the 
District of Columbia. I know the difference between the 
truth and what is not the truth and know what the punish¬ 
ment is when I do not tell the truth. Knowing all this, I say 
that I joined the Boy’s Club three years ago. That Mr. Polk 
was the boss of the Club where I went to play. I joined the 
Club in the summer after I got out of school and went there 
nearly every Saturday. I know Mr. Polk and can identify 
him in a crowd. The first summer I was there, I went to 
summer camp for two weeks. Before going to camp, I re¬ 
member seeing Mr. Polk in the gym playing a game with 
another man. It was a game like tennis that you play with 
a feather ball, (badminton) I remember Mr. Polk played 
real good and he beat the other man. He plays this game 
and other games with his right hand. I remember when we 
got to camp that summer Mr. Polk came down and stayed 
with us. He plays all games real good. I remember him 
playing baseball and softball with us. He was catcher 
when he played and I saw him that summer throw the ball 
with his right arm while he was squatted down. He could 
bat good too, I saw him hit a home run in one game. 

We used to play soccer ball where you hit the ball in the 
air with your fist. I saw him hit the ball so hard one day 
it went over everbodv’s head. I saw him play this game 
lots of times. 

Mr. Polk used to swim a lot and was a good swimmer. 
While he was at camp with me, I guess he taught twenty- 
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five boys how to swim. I saw him swim around to show 
the boys how it was done, then he would hold them up in 
the water while they tried. We used to ride in row boats. 
I have been in the boat when Mr. Polk was rowing. I’ve 
seen him row a long ways and at times he would row real 
fast. While at camp I saw him play horseshoes, but I saw 
him play only one game at camp. 

561 Later that summer at the gym, I saw Mr. Polk 
shooting basketball. I saw him make three goals 

one day standing at the middle of the court. Mr. Polk is a 
good basketball player, he made these goals by throwing 
the ball from a position near his chest. 

Most of the time, Mr. Polk seemed to work at the office 
while I was at the Club. The only time I have seen him 
teaching the boys was at summer camp. This one summer 
was the only year that I went to summer camp. 

John Boynton 
John Boynton, Jr. 

**•••••••• 

562 Filed April 7,1953 

Affidavit 

District of Columbia, ss: 

I Joseph Welch, being first duly sworn upon oath, de¬ 
poses and says that I am sixteen years old and live in the 
District of Columbia. That I have been a member of the 
Boy’s Club at 12th St. and You St., N. W. and have been 
a member for ten years. I attended summer camp in the 
years 1950 and 1951. For the past few years, I have at¬ 
tended the Club about three times a week. During my stay 
at camp in 1951, I remember Mr. Polk coming down to the 
camp on at least two different occasions. On these visits, 
I have seen him row a boat -without any difficulty at all. 
He would carry three or four people in the boat with him 
and at times he would row real fast. I have seen him at 
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camp playing softball with the boys. I have seen him pitch 
for his team and I have also seen him catch. While he 
was catching, I have seen him throw the ball to second base. 
I can’t remember now if I have seen him bat or not. 

At the gym, I have seen him play hand baseball with the 
volleyball. I have seen Mr. Polk hit the ball with his right 
hand lots of times. I have seen him play this game lots 
of times in 1952 and 1953. 

Also at the club, I have been to basketball games and 
when half time came, Mr. Polk would get on the court and 
shoot baskets. He would shoot from the center of the 
court and also from the foul line. I have seen him doing 
this in 1952 as well as in 1953. 

I have seen him referee a basket ball since Christmas of 
1952, during which, he would throw up the ball between the 
players when there w r as a foul and do everthing else in a 
normal manner. 

Every Friday we have movies at the club. Nearly every 
time Mr. Polk is there, and at intermission when the boys 
make noise, Mr. Polk would quiet them by raising his right 
arm high above his head and count off seconds by his watch 
on his left arm. He has done these things without 

563 any apparent difficulty, and I have never seen him 
hold his arm in a guarded or motionless manner 

throughout the time I have known him. 

Joseph Welch 

*#•****#• * 

564 Filed April 7,1953 

Affidavit 

District of Columbia, ss: 

A. A. Hollis being first duly sworn deposes and says 
that I resided at 1107 Howard Road, S. E. in the District of 

Columbia and have so resided since 1944. 

1. During my stay at this address, I became acquainted 
with Mr. Harry L. Polk who resided next door to me for 
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a number of years and moved away approximately two 
years ago. 

2. During his residence next door I observed him on oc¬ 
casions cutting the grass in his yard and also in my yard 
with a lawnmower. I have observed him watering the lawns. 
I have observed him stooping in his flower garden and also 
I observed him painting a white picket fence surrounding 
his yard. 

3. I observed him doing these things without apparent 
physical difficulty or physical disability and observed him 
do these things throughout his entire residence next door. 

A. A. Hollis 
A. A. Hollis 

#***#••••• 

565 Filed April 7 1953 

Affidavit 

District of Columbia, ss: 

I Paul O. Harris, being first duly sworn on oath, depose 
and say that I am a defendant in the case entitled Polk vs 
Hamilton et al., that during the trial of this case in Febru¬ 
ary, 1953,1 was present at all times and had occasion to ob¬ 
serve the plaintiff throughout the trial. During this period, 
I observed him holding his right arm close to his body in 
an extended position. When he walked, his right arm re¬ 
mained almost motionless, that is, he didn’t swing his right 
arm as he did his left arm in a normal manner. He indi¬ 
cated to me by his actions that his right arm was useless 
or crippled. He also held his head in a position that indi¬ 
cated to me he had a stiff neck. I have talked to at 
least four people since the trial of this case who person¬ 
ally know the plaintiff Polk and who have told me that 
Mr. Polk does not hold his arm in such a manner as I have 
herein described. 
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On April 3,1953 I viewed the showing of motion pictures 
reportedly taken of the plaintiff subsequent to this trial. 
I saw the plaintiff jacking up his car to fix a flat tire with 
his right hand. I saw plaintiff removing wheel bolts, using 
pressure wdth his right hand, also tightening the bolts, 
using his right hand. 

His agile movements portrayed in this motion picture 
flagrantly decry the manner in which plaintiff held his right 
arm motionless during the trial. 

Paul 0. Harris 
Paul 0. Harris 

566 Filed April 9, 1953 

Notice of Appeal 

Notice is hereby given this 10th day of April, 1953, that 
Joseph Hamilton and Paul 0. Harris hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this court entered on the 
25th day of February, 1953 in favor of Harry Polk against 
said Joseph Hamilton and Paul 0. Harris. 

Vaden S. Pitts 
Paul Sedgwick 
Attorney for Defendants 

567 Filed May 14, 1953 

Notice of Appeal 

Notice is hereby given this 14th day of May, 1953, that de¬ 
fendants Hamilton and Harris hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the order of this Court entered on the 16th day of April, 
1953 in favor of plaintiff, denying Motion to vacate Judg¬ 
ment on ground of fraud, or in alternative, to grant a new 
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trial on ground of newly discovered evidence, against said 
defendants Hamilton and Harris. 

Paul Sedgwick 
Paul Sedgwick 

Atty. for Defendant P. 0. Harris 

Vaden S. Pitts 
Hollowell and Pitts 
Attys. for Defendant J. Hamilton 
* *•##••••• 
569 Filed May 25,1953 

Designation of Record 

Defendants/appellants designate the following portions 
to be included in the Record on Appeal in this case, viz, 

1. Complaint. 

2. Amended Complaint, 

3. Answer of defendant, Joseph Hamilton, 

4. Answer of defendant, Paul 0. Harris, 

5. Pre-trial Statement, 

6. Plaintiff’s Prayers for Instruction #6 and #7, 

7. Defendant Harris Prayers, #3 and #4, 

8. Verdict, 

9. Judgment, 

10. All post-trial motions (for New Trial, to Vacate 
Judgment, dated March 6, 23 and 27, 1953) with supporting 
affidavits of Vaden S. Pitts, R. Longal Hollowell, James 
Creel, Robert Reitenga, Florence Schaffer, Selina M. Pie- 
resna, Joseph Boyton, Jr., Joseph Welch, A. A. Hollis, and 
Paul 0. Harris, filed in behalf of defendant, Joseph Hamil¬ 
ton. 

11. All post-trial motions (for New Trial, to Vacate 
Judgment, dated March 3, 23, 26 and 27,1953) with support¬ 
ing affidavits of Paul J. Sedgwick, Alexander Schwollman, 
J. Dolton, filed in behalf of defendant, Paul 0. Harris. 

12. Orders and minute entries thereof, overruling all of 
said post-trial Motions. 
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13. Order of April 16, 1953, overruling defendants’ last 
filed post-trial Motion to Vacate and Award a New Trial. 

14. Transcript of testimony, evidence and proceedings. 

R. Logan Hollowell, 

Vaden S. Pitts, 

P. J. Sedgwick, 

By P. J. Sedgwick 
Attorneys for defendants. 

May 23, 1953: Copy of this Designation mailed to Joseph. 
D. Bulman, Esquire, attorney for plaintiff, Woodward 
Bldg., this date. 

P. J. Sedgwick 
Attorney of Record. 

• •*##••#• • 

570 Filed June 2,1953 

Counter-Designation of Record 

Plaintiff-appellee designates the following portions to 
be included in the record on appeal in this case: 

1. All oppositions and affidavits in support of opposi¬ 
tions filed herein to all post-trial motions filed by both de¬ 
fendants. 

Joseph D. Bulman 
Joseph D. Bulman 
Attorney for Plaintiff 
800 Woodward Bldg., DI 7-0158 

Copy of the foregoing Counter-Designation of Record 
mailed, postage prepaid, this 29th day of May, 1953, to 
Paul J. Sedgwick, Barr Building, Washington 6, D. C., 
Attorney for Defendant Harris, and Hollowell and Pitts, 
416 5th St., N. W., Washington, D. C., Attorneys for De¬ 
fendant Hamilton. 

Joseph D. Bulman 
Joseph D. Bulman 

• • * * # * * • • ' • 
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571 Filed June 2,1953 

Motion of Defendants to Strike Affidavits of Plaintiff Filed 
Herein in May, 1953; & to Delete the Same From the Rec¬ 
ord on Appeal 

The defendants, by their counsel of record, move the 
Court to issue an order striking all affidavits bearing date 
in May, 1953, filed in behalf of the plaintiff under date of 
May 29th, 1953, (eight in number), and to delete the same 
from the Record on Appeal being prepared herein by the 
Clerk of Court. 

R. Logan Hollowell 

Vaden S. Pitts 

Paul J. Sedgwick, 

By P. J Sedgwick, 

Attorneys for defendants. 

Points & Authorities 

1. FRCP and the inherent power of the court to grant 
the relief prayed for herein. 

2. The Eight affidavits referred to, filed between May 21 
and 29, 1953, are not properly a part of the record, the 
trial Judge never considered them in his rulings, and they 
should not be considered for any purpose in relation to de¬ 
fendants’ appeal of the case. 

Certificate of Mailing 

I certify that I mailed copies of the within Motion to 
Joseph D. Bulman, Esquire, attorney for plaintiff, and to 
Messrs. Hollowell and Pitts, attorneys for defendant Hamil¬ 
ton, this June 1st, 1953. 

P. J. Sedgwick 

For all defense counsel , 

Barr Bldg., 

DI. 7-9106. 

• #•**•••#* 
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572 Filed June 3,1953 

Opposition to Motion of Defendants to Strike Affidavits Filed 

in Behalf of the Plaintiff 

The plaintiff, by his counsel, opposes the Motion of de¬ 
fendants to strike the affidavits filed in behalf of the plain¬ 
tiff in May of 1953, and states as follows: 

That when the defendants filed their several Motions to 
vacate the judgment on the grounds of newly discovered 
evidence, fraud, etc., such motions were supported by affi¬ 
davits purportedly setting forth “newly discovered evi¬ 
dence” and “fraud”. In view of the opinion of the United 
States Court of Appeals for the District of Columbia in 
the case of Economon vs. Barry-Pate Motor Company, 
55 App. D. C. 143, as cited and quoted in plaintiff’s opposi¬ 
tion to those motions, it was evident that defendants’ mo¬ 
tions were fundamentally unsound and could not be granted 
by the trial Court. It was, therefore, not necessary for 
plaintiff to file counter-affidavits and plaintiff’s view on this 
score was substantiated by the denial of the motions by 
the trial Court. 

However, the defendants chose to note an appeal and 
are apparently going to pursue that course. Inasmuch as 
the Court of Appeals should have before it both sides of 
this question of newly discovered evidence and fraud, it be¬ 
came necessary for the plaintiff to file the affidavits above 
referred to. 

573 Since the cause is still before this Court, the rec¬ 
ord not yet having been certified to the Court of 

Appeals, it is respectfully submitted that the filing of the 
affidavits in behalf of the plaintiff is appropriate, that they 
should not be stricken and that they should not be deleted 
from the record which will be certified on appeal. 

Joseph D. Bulmax 
Joseph D. Bulman 
Sidney M. Goldstein 
Sidney M. Goldstein 
Attorneys for Plaintiff 
800 Woodward Bldg., DI. 7-0158 


Copy of the foregoing Opposition mailed, postage pre¬ 
paid this 3rd day of June, 1953, to Paul J. Sedgwick, Barr 
Building, Washington 6, D. C., Attorney for Defendant 
Harris, and Hollowell and Pitts, 416 5th St., N. W., Wash¬ 
ington, D. C., Attorneys for Defendant Hamilton. 

Joseph D. Bulman 
Joseph D. Bulman 

» ##*#••••• 

574 Filed June 22,1953 

Order 

Upon consideration of defendants’ motion herein to 
strike affidavits of plaintiff and to delete the same from the 
record on appeal, and upon oral argument in open court, 
all counsel being present, it is by the Court this 22 day of 
June, 1953; Ordered 

That all affidavits filed herein by the plaintiff in May, 
1953, (eight in number) be stricken and the same be de¬ 
leted from the Record on Appeal. 

Edward N. Curran 
Judge 

• ••#*••••• 

2 Filed April 9, 1953 

Civil No. 3629-’49 
Harry Polk, Plaintiff 
vs. 

Joseph Hamilton, et al Defendant. 

Notice of Appeal 

Notice is hereby given this 10th day of April, 1953, that 
Joseph Hamilton and Paul 0. Harris 

hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 




49 


entered on the 25th day of February, 1953 in favor of Harry 
Polk 

against said Joseph Hamilton and Paul 0. Harris. 

Vaden S. Pitts 
Paul Sedgwick 
Attorney for Defendants 

PROCEEDINGS. TRANSACTIONS AND EVIDENCE 

2 Filed July 7, 1953 

Wednesday February 18, 1953. 

The above-entitled case came on for trial in the United 
States District Court for the District of Columbia at 
11:50 o’clock in the forenoon on Wednesday, February, 18, 
1953, 

Before: 

Honorable Edward M. Curran, Judge of the United 
States District Court for the District of Columbia and the 
jury then and there selected, empanelled and sworn, there 
being 

Present: 

Curtis P. Mitchell, Esquire, and Joseph D. Bulman, 
Esquire, and Samuel Z. Goldman, Esquire, on behalf of 
the Plaintiff; 

R. Logan Hollowell, Esquire, and Vaden S. Pitts, 
Esquire, on behalf of the Defendant Joseph Hamilton; and 

3 Paul J. Sedgwick, Esquire, on behalf of the De¬ 
fendant Paul 0. Harris. 

The following proceedings and transactions were had 
and evidence was adduced: 

• * # • • • * • * * 
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19 Testimony of Harry E. Polk 

Direct Examination: 

• ••••••*•* 

Q. How long have you been a resident of the District 
of Columbia? A. Since 1938. 

• •••••*#•* 

A. I am the director of the No. 13 Metropolitan Police 
Boys Club. 

• •••••**•* 

20 Q. Now coming back to your work, Mr. Polk, 

21 would you please tell us what educational background 
you had to qualify you to be a directeor of a boys 

club? A. My educational qualifications I pursued at the 
Y.M.C.A. College, Estes Park, for the Western Region, 
where I was formerly hired. That is in Denver, Colorado, 
where I was hired as a Y.M.C.A. secretary. 

22 Q. And from your experience as a driver and 
seated as you were in the back seat, would you please 

tell us the speed of the taxicab as it approached the inter¬ 
section of 4th and F Streets, Northwest? A. I could only 
judge by experience, and I judge the cab was doing 

23 about 30 miles an hour. 

Q. As you approached the intersection of 4th and F 
Streets, did the cab continue to maintain the same speed 
which you have just described to us? A. Yes; it did. 

• *•**•#*•* 

24 Q. And could you tell these ladies and gentlemen 
of the jury what the speed of the cab going in an 

easterly direction was at that time? A. I could only judge 
it, sir, and I estimate it about the same amount as our 
speed, about 30 miles an hour. 
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Q. What happened between the two cars, if you know? 
A. Well, the two cars collided at the intersection at about 
the same time that I was thrown against the left side 
of our cab. 

********** 

25 Q. Where were you at that time when you regained 
consciousness? A. I was on the floor of the cab. 
The door was—the right side door was open, and partly out 
in the gutter. I would see the gutter at the time I came to. 

Q. And would you please describe to us your condition 
at that time? A. My condition was very painful at that 
time. I was very dizzy. I was very numb. I could neither 
move nor speak. 

********** 

29 Q. Now, Mr. Polk, from your observation as a 
passenger in this taxicab, would you please tell the 
ladies and gentlemen of the jury and His Honor whether 
or not either of the vehicles slackened their speed as they 
approached the intersection? A. Not to my knowledge, 
sir. I didn’t notice that. 

• • • # • * • • * * 

33 Q. How did you feel at that time? Describe your 
condition to us, Mr. Polk. A. Well, I was, as I said 
before, I was very numb, very painful. WTiere I was 
pained? 

Q. Where were you pained? A. I was paining from the 
right part of my head and shoulders down, and my right 
leg was numb, my right arm was numb. I had difficulty 
speaking. 

#••******• 

35 A. I requested Mr. Hamilton to take me to the 
hospital. 

********** 
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36 Q. Why couldn’t you get into the hack door? A. 
Because of a slight paralysis of my right side. 

Q. Tell us exactly where your paralysis was, Mr. Polk? 
A. Well, it extended on my right side all the way from the 
base of my neck, below my ear, all the way down to my 
knees. 

Q. And just tell us exactly how it felt? When you say 
“paralysis”, tell us. A. Well, I could barely move. That 
is why I said it was a partial paralysis. I could barely 
move. 

*••*•*#*#• 

38 Q. Would you please tell us what your condition 
was at the time that you reached Freedman’s Hos¬ 
pital? Tell us what pain you had and where it was. A. Well, 
my right shoulder and right neck— 

Q. Please show the ladies and gentlemen of the jury 
exactly— A. My right shoulder, all this area here (in¬ 
dicating), and my right neck, from my ear on back to the 
base of my skull was extremely painful, acutely painful. 
Q. Then what happened? A. I was given a hypodermic 
needle for pain. 

39 Q. Were you in pain at that time? A. Yes, sir. 
Q. Would you please describe the pain to us, 

whether it was acute, dull, or what the nature of the pain 
w r as? A. It w*as very acute. It was unbearable. 

Q. Did this sedative that they gave you, or needle that 
they gave you give you any relief? A. Yes; it did. 

A. The doctor put my arm in a sling, and made arrange¬ 
ments for me to go up to the X-ray room. 

Q. Now, Mr. Polk, how long did you stay at the hospital? 
A. I believe about two hours and a half, or two hours. 

40 Q. From there where did you go? A. From there 
I encountered a Corporal Ruffin of the Metropolitan 

Police Department. 
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Q. Did you go home first, or did you go from the hospital 
to Dr. Gladden? A. Directly from the hospital to Dr. 
Gladden’s office. 

*•**####*:• 

41 Q. What hurt you? A. The same shoulder, the 
neck, right arm, extending all the way down to my 

fingertips. 

Q. What, if anything, did Dr. Gladden do for you? A. 
After giving me a thorough examination, Dr. Gladden did 
some manual manipulations with his hands, and then he 
placed me on a diathermy machine. 

Q. Now when he gave you that manual manipulation, 
would you please describe to the ladies and gentlemen of 
the jury whether or not that was painful? A. Yes; it was 
extremely painful. 

Q. Where was the pain, localized, or where did the pain 
radiate? A. From the base of my neck, my shoulder, 
underneath my right arm. 

Q. After the doctor did this for you, did you then return 
home? A. After the treatment at the doctor’s office, Cor¬ 
poral Ruffin took me home. 

42 Q. When you got home, would you please tell us 
whether or not you still had your sling? A. Oh, 

yes; my arm was still in a sling. 

Q. And did Dr. Gladden give you a new sling, or was it 
the same one that was given to you in the hospital? A. He 
put a new one on. 

Q. He put a new one on? A. Yes, sir. 

Q. Were you able to move that arm with your hand in 
the sling? A. No, sir. 

Q. Would you please tell the ladies and gentlemen of 
the jury whether or not that night you were able to sleep? 
A. No, sir; I was unable to sleep that night and subsequent 
nights. 

Q. Tell us why you weren’t able to sleep that night? A. 
Because of the intense pain in my shoulder and right arm 
and the base of my head and the back of my head. 
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Q. Did Dr. Gladden give you anything for your pain? 
A. Yes. I complained of the head pains to Dr. Gladden, 
and he gave me a tablet in his office, and a prescription 
to fill. 

• •**••**#• 

43 Q. Incidentally, what does Mrs. Polk do? A. Mrs. 
Polk teaches in the public schools of the District of 

Columbia. 

#•••••#•*• 

Q. When did you go to the doctor again ? A. The follow¬ 
ing day, the day after this. 

The Court: The day after the accident? 

The Witness: Yes, sir. 

44 Q. Now for how long a period of time did this 

45 pain exist? A. Well, the pain was severe for a 
period of about—that is severe pain—for about 

four or five days. 

Q. Then did it lessen? A. Yes, sir. It did. 

A. At that time my head, I had terrific head pains all 
in the base of the skull, in the back, extending from this 
ear past the middle of it in the back, close to the base of 
the neck. 

46 Q. After four or five days with respect to this 
pain, would you please tell us how frequently you 

would suffer from that type of pain? A. It diminished then 
with constant treatments with Dr. Gladden, who changed 
his treatments after I complained of headaches. 

Q. With respect to the medication, would you please tell 
us whether or not the medication was effective with respect 
to the pain in your head? A. No, sir. 

Q. It didn’t give you any relief at all? A. No, sir. 
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Q. Now how long did you continue to go to see Dr. 
Gladden, Mr. Polk! A. I am not certain of the exact time. 
It must have been about four or five, about six weeks, 
I think. 

Q. And do you know with what regularity you went? A. 
Yes; the first two weeks I went every other day. The rest 
of the time I went twice a week, I believe it was. 

Q. How long did you have the splint on your hand, Mr. 
Polk? A. I had it about four weeks. Just about four 
weeks. 

Q. And after that it was removed? A. Yes, sir. 

*•*#**#*#* 

47 Q. How long were you away from work immedi¬ 
ately after the accident? A. Approximately 22, 23 

days. It is on the leave records, the exact time. 

Q. Were you paid for the time that you missed? A. 
Yes, sir. 

Q. What was your salary back on April 1, 1949? A. It 
was $3600 a year. 

Q. What is it now, Mr. Polk? A. It is $4400, $4449, I 
believe it is. 

• ••••*#•*• 

48 The Court: How long did you have pain ? 

The Witness: I still have pain, sir. 

The Court: Oh, you still have pain ? 

The Witness: Yes, sir. 

• #••••#*#* 

Q. Now did this pain continue from the time of the 
accident until presently? A. Yes, sir; periodically off and 
on, not constantly. 

Q. Now* with respect to the pain in your arm, and the 
pain in the neck, and the pain in your head, did there come 
a time when Dr. Gladden referred you to someone for 
consultation? A. Yes, sir. 
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Q. Who did he refer you to? A. Dr. Gladden, after I 
still complained of severe head pains, referred me to a Dr. 
E. Y. Williams. 

Q. Do you know what type of specialty Dr. Williams has? 
A. I think he is a neuro—I don’t know whether he is a 
surgeon. He is a neurologist. 

49 The Court: E. Y. Williams is a psychiatrist, 
isn’t he? 

The Witness: I don’t know. 

By Mr. Bulman: 

Q. That is who he referred you to? A. Yes, sir. 

Q. And did Dr. Williams treat you? A. Yes, sir. 

Q. Were you in pain at that time? A. Yes, sir. 

Q. Did he give you any medication? A. Yes; he gave 
me two prescriptions. 

Q. And what if any relief did Dr. Williams afford you 
by these prescriptions? A. Very little. 

Q. Did you then go back to Dr. Gladden? A. Yes; I did. 
Q. Now did this pain in your head and your neck still 
continue? A. Yes; it did. 

Q. Did you get any relief from it at all during this 
period? A. Well, as I said, it was off and on periodically. 
It wasn’t constantly. 

Q. Did you take any medication for it? A. Yes; I had 
medication prescribed both by Dr. Williams and Dr. 

50 Gladden, and also sleeping pills prescribed by both 
of them. 

Q. Were you able to get a good night’s rest during this 
period? A. No; I hadn’t a good night’s rest for quite 
a -while. 

Q. And did the pills that were prescribed for you afford 
you any measure of relief, Mr. Polk? A. Very little. 

Q. Now did you go to see another physician subsequent 
to that? A. Subsequently? 

Q. Yes; to Dr. Williams. A. Yes; I did. Several doc¬ 
tors, in fact. 
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Q. What doctors did you go to see? A. Well, at the time 
that Dr. Gladden released me he put my arm so I could 
use it and get back to work. During about a month or so 
later, I don’t know the exact time, I started having head¬ 
aches again. 

The Court: WTien was that? 

The Witness: In December, I believe, of ’49, sir. 

The Court: And the accident was April 1st of ’49? 

The Court: December of ’49 you started having 
headaches again? 

51 The Witness: Yes, sir. 

By Mr. Bulman: 

Q. Would you please tell us what doctor you went to see 
at that time? A. Well at that time I went to a local doctor 
in Anacostia by the name of Dr. Corprew. 

Mr. Sedgwick: Who? 

The Witness: Corprew. C-o-r-p-r-e-w. 

Bv Mr. Bulman: 

w 

Q. Did Dr. Corprew prescribe anything for you? A. 
He prescribed tablets for headaches. 

Q. Did they give you any relief? A. No, sir; they didn’t. 
Q. Did any of these other doctors give you any relief? 
A. No, sir. 

Q. Now what other doctor did you go to see? A. I then 
in 1950 with the headaches still persisting, the head pain 
still persisting, I went to Dr. James Peter Murphy. I 
The Court: When, in 1950? 

By Mr. Bulman: 

Q. If you know. A. I am sorry I can’t tell you the 
exact month, sir. 

The Court: Spring, summer, or fall? 

The Witness: I think it must have been spring, I 

52 believe. I think Dr. Murphy’s records will show. 
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By Mr. Bulman: 

Q. And did Mr. Mitchell refer you to Dr. Murphy? A. 
Yes; he did. 

• •••••*•*• 

A. Excuse me. May I interrupt to answer your question? 
I remember it must have been in November. 

The Court: November of 1950? 

The Witness: Yes, sir; because I was under his care 
during Thanksgiving. 

• •••••*•*• 

53 Q. And pursuant to the direction of Dr. Murphy, 
did you go to George Washington University Hos¬ 
pital? A. Yes, sir; I did. 

Q. Would you please tell us how many days you were 
there, approximately? A. I think about seven days, five or 
seven days. 

Q. What did Dr. Murphy do for you there? A. Dr. 
Murphy did several things for me. The first thing Dr. 
Murphy did was give me a myelogram, the second day I 
was there. 

* * * Dr. Murphy injected an anesthetic in the base of 
my spine. 

54 Q. When you say “base”, you mean down here 
(indicating)? A. Yes, sir; way down. 

Q. W'hat else did he do? Keep your voice up. A. To 
deaden that area. Then he inserted a needle and injected 
a fluid of some sort in my spine. The table was then tilted 
so that I was standing upside down. 

Q. They turned you completely over? A. Yes, sir. 

Q. Almost on your head? A. That is correct. 

Q. And then what did they do? A. In order to allow the 
fluid to run down all the way to the base of my neck. Then 
they examined me through a sort of a fluoroscope attach¬ 
ment. Then they took pictures of my entire spine, X-ray 
pictures of my entire spine. 
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Q. Now how long did this entire procedure take, Mr. 
Polk? A. It was very uncomfortable. It seemed like 
hours to me. I couldn’t tell. I imagine it must have been 
15 or 20 minutes. 

Q. Were you comfortable or uncomfortable? A. I was 
extremely uncomfortable. I had a needle in my back. I 
couldn’t move. 

Q. How long was it that you had the needle in your back? 
A. During the entire time. 

*•••••*•#• 

55 Q. Would you please tell us what effect, if any, 
this procedure, this myelogram had on you? A. 

Well, the myelogram had no effect whatsoever. The same 
evening the nurses came in and put my head in traction. 

Q. Now would you please tell us what you mean by that? 
A. Well, the attendants switched the bed around, and then 
they switched me in the bed, and they put a contraption 
up with a head harness around my head, and they put 
some weights on the end of a cord, and they pulled it over 
a pulley, a pulley line, and that weight put traction, pulled 
my head up off my shoulders. 

Q. Did they tilt the bed at all when they did that, or 
were you lying horizontally in the bed? A. Horizontally. 

Q. W'as that a comfortable or uncomfortable position? 
A. Extremely uncomfortable. 

Q. How much weight did they put on it? A. I asked, 
and they told me 4*4 pounds. 

Q. W T as that harness on your neck constantly there, or 
was it on and off? A. On and off. 

Q. And for how many days would you say you 

56 were under the traction? A. The first time I was 
in it? 

Q. WTiile you were in traction, would you tell the ladies 
and gentlemen of the jury whether or not that gave you 
any measure of relief? A. Yes; it gave me some relief. 

• • # * * * # * * • 



A. The harness was taken off, and I was taken into the 
room for an electroencephalogram. 

********** 

Q. And what is an electroencephalogram? A. It is a 
brain wave machine, as I understand it. They place clay 
in certain places on your head. You are required to lie 
down on a couch, and they place clay in certain places on 
your head, and they stick electrodes in them. Then they 
require you to pant at a rapid pace. You have to do that 
for quite a while. Then a reading is made on a cylinder of 
some type which is over in another room. 

57 Q. There is no pain attendant to this? A. No, sir. 

********** 

Q. Now coming back to my question again, Mr. Polk, 
when you left the hospital, would you please tell us if you 
felt better than you did when you entered the hospital? 
A. Yes; I did. 

********** 

Q. And for how long a period of time did that relief 
last? A. Well, I imagine it was about four or five months. 
I am not exactly certain of the time. 

Q. Then what happened? A. Then they reoccurred again. 
Q. What reoccurred? Where was the pain? A. The 
pain started shooting in the base of my skull, the back of 
my head, around my shoulders, down my right arm, into 
my right fingers. 

Q. And the pain returned after these three or four 
months of time that you have just told us? Was that 

58 as severe as it was before you took these treatments? 
A. Yes, sir; it was. 

Q. And did you have to take any medication for the 
relief of them? A. Yes; I went back to Dr. Gladden and 
secured a prescription for the head pains. 

Q. Would you please describe those head pains to us 
again? Where it returned? A. The reoccurring head 
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pains were just as severe and just as intense as they were 
originally. 

Q. Did the prescription give you any relief? A. Tem¬ 
porarily it would give me relief, just for a few hours, and 
then they would come back again. 

Q. These pains which you just described, are they still 
with you? A. Yes, sir. 

Q. How frequently do you have them, Mr. Polk? A. 
Well, the time varies. Sometimes it is on the average of 
once every month. Sometimes it will be two or three 
months before I will have them again. 

Q. Now with respect to the injury to your arm, would 
you please tell us whether or not you still have any dis¬ 
ability with your arm? A. Yes; I have. I am partially 
impaired from using my right arm up above a cer¬ 
tain level. 

59 Q. Tell us exactly what the impairment is? A. 

Well, I cannot raise my arm too high above my 
shoulder any length of time. If I do the shoulder becomes 
numb, and stiff, and starts to pain, and then the headaches 
start to pain. At the same time I have partial numbness 
and paralysis of this little finger. 

Q. You are pointing to this finger (indicating) ? A. This 
finger right here. 

Q. What hand? A. Right hand. 

Q. Does that exist presently? A. Yes; it does. 

Q. And with respect to any pain, where else do you have 
pain in your extremities, what other extremities? A. My 
right leg occasionally. Well, I can’t tell exactly. It comes 
and goes. It has a tendency to just give on me and I have 
to sit down. 

Mr. Sedgwick: If Your Honor please, there is nothing 
in the pretrial order about any claimed injury to the 
right leg. 

Mr. Bulman: May we approach the bench, Your Honor? 

The Court: Yes. 
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(At the bench:) 

Mr. Bulman: Insofar as the objection just made by Mr. 
Sedgwick, we will show you that the shooting pains 

60 in his leg are directly connected with the interver¬ 
tebral disc which we are claiming. We don’t have 

to specify each extremity that is affected. The doctor 
will connect that up. 

Mr. Sedgwick: You were required by the pretrial order 
to state what your injuries were that you claimed, and this 
was not one of them. This was the first time I ever heard 
of it. I tried the case once before. 

The Court: It says here something about the “cervical 
area”. 

Mr. Sedgwick: That is the neck. 

The Court: You claim that you can show that that is 
connected with it? 

Mr. Bulman: Yes. 

The Court: I will have to allow it then. 

*•#•*••••• 

61 Mr. Sedgwick: May I note my objection to any 
evidence in relation to the right leg which counsel 

now proceeds apparently to ask a question about? 

The Court: Yes; I will overrule your objection. 

Mr. Bulman: Would you read the question? 

The Reporter (Reading): 

“Question: And with respect to any pain, where else do 
you have pain in your extremities? What other extremities? 

“Answer: My right leg occasionally. Well, I 

62 can’t tell exactly. It comes and goes. It has a ten¬ 
dency to just give on me and I have to sit down.” 

By Mr. Bulman: 

Q. Now with respect to the pain in your right leg, would 
you please tell us about that, Mr. Polk? A. Yes; that is 
a numbing pain, just goes numb, and I don’t seem to have 
any movement in it to keep from falling. I have to find a 
place to lean. 


63 


The Court: When did you first start having pains in 
your right leg? 

The Witness: W T ell, the first time I actually noticed 
it, frankly, was in the fall of 1950, but I didn’t pay any 
attention to it. 

By Mr. Bulman: 

Q. Now, Mr. Polk, with respect to your right arm and 
hand, would you please tell us whether or not you have any 
disability in your right hand? 

The Court: He has already testified to that. 

Mr. Bulman: I want to know what the disability is, 
Your Honor. 

The Court: He can’t bring his hand up. And his little 
finger is paralyzed. I thought that is what he said. 

Mr. Bulman: I will take Your Honor’s recollection 
on that. 

63 Q. Are you able— 

The Court: I think he said he couldn’t hold his 
arm up high for a very long space of time. 

Mr. Bulman: He also had paralysis of the little finger. 

The Court: That is right. 

By Mr. Bulman: 

Q. Mr. Polk, this condition with respect to your head 
and your arm, does it exist presently? A. Yes; it does. 

Q. Were you recently examined for it by a neurosurgeon? 
A. Yes; I was recently examined. 

Q. And what doctor examined you recently for it? A. 
Dr. Murphy. 

Q. Other than Dr. Murphy, what other doctor examined 
you? A. None other. 

Q. Did Dr. Fulcher examine you? A. Oh, yes, I am 
sorry, I beg your pardon. Yes; I was required to go to 
see a Dr. Fulcher on Connecticut Avenue for a complete 
examination. 

Q. Was he your personal physician? A. No; he isn’t. 
I don’t know him. 
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Q. But you were asked to go to him? A. Yes. 

Q. Did you go to him? 

64 Q. How recently was it that you went to him? 
A. Just about two months ago, I believe. Let’s see. 

This is just about— 

Q. December 19th? A. Yes; about two months. 

Q. Did he examine you? A. Yes; he did. 

Q. Was an X-ray taken of you? A. Yes; it was. 

#•*•*••••• 

Q. Now prior to April 1, 1949, Mr. Polk, would you 
please tell us what the condition of your health was? A. 
I was in excellent physical condition, I had been for many 
years. 

Q. Had you seen any doctor within the last five 

65 years prior to April 1, 1949? A. No; I hadn’t. I 
hadn’t gone to a doctor in the District of Columbia 

since I have been here. 

*•*•#••••• 

Q. In order to qualify as a director of a boys club, Mr. 
Polk, would you please tell the ladies and gentlemen of the 
jury and His Honor whether or not you are required to be 
able to actively participate in sports? A. The job of a 
director of a boys club is primarily to see that the boys are 
kept active. Athletic sports, of course, is the primary ac¬ 
tivity in any boys club. 

Q. And as of April 1,1949, were you able to participate 
in the various sports? A. Well, I don’t participate, sir. 
I instruct in them. 

Q. You instruct in them, instructed in them as of April 
1, 1949? A. Oh, yes. 

Q. Let me ask you, did you actively instruct? A. Yes; 
I actively instructed since 1942 up to 1949. 

Q. Now what sport did you actively instruct in? A. All 
of them; basketball, baseball, volley ball, badminton, squash 
ball. 
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66 Q. Not so fast. A. I am sorry, excuse me. Track, 
football. 

Q. Swimming? A. Swimming. Golf, tennis; about all 
I can name. We tried to give the boys all opportunities to 
participate. 

Q. And you were able to actively instruct? A. Yes. 

Q. Now in order to instruct in those sports, and I am 
speaking now as of April 1, 1949, in the instruction of the 
boys in those various sports, did you have to show them 
what to do? A. Yes, of course. Yes, I did. 

Q. And by showing them would you please tell the jury, 
for instance, with respect to baseball, what you did actually 
have to show the boys what to do? A. Well, in baseball, 
of course, the only way to instruct—in any sport it is to 
demonstrate. In baseball you are required to instruct, 
to demonstrate, how T to slide into a base, how to hook-slide. 
You have to demonstrate how to handle a bat, how to swing, 
how to step into a pitch. It is just according to what posi¬ 
tion you are trying to instruct in. 

The Court: When did you get this promotion ? 

The Witness: Well, I haven’t had any promotion. I 
have been Director of the club ever since I have been there. 

The Court: I misunderstood. 

Mr. Bulman: Mr. Sedgwick in his opening state- 

67 ment made a statement that he was promoted. 

The Court: Oh, you haven’t been promoted? 

The Witness: No, sir. I have always been the Director. 

The Court: You are still the Director? 

The Witness: Yes, sir. 

By Mr. Bulman: 

Q. Have there been any salary increases since April 1st? 
A. Yes, sir; there has. 

Q. Now with respect to these other sports, did you also 
demonstrate to the boys how to do it? A. Oh, yes. 

Q. And did that require actual physical participa- 

68 tion in the various sports? A. Yes. In the case of 
swimming vou have to demonstrate. 

o 
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Q. Were you able to do all of these things which you have 
just enumerated to us? A. Since the accident? 

Q. Before the accident? A. Yes, sir. 

Q. And did you do them? A. Yes, sir; I did. 

Q. Did you have an assistant before this accident? A. 
Yes; I had an assistant before. 

Q. Did he also participate in this program with you? 
A. Well, I was training the assistant. 

Q. You were training the assistant? A. Yes. 

Q. What was his name? A. His name was Henry Brown. 

Q. And is Mr. Brown still with you? A. Yes; he is. 

Q. Now after April 1, 1949, from that date until pres¬ 
ently, will you please tell the ladies and gentlemen of the 
jury whether you personally are able to actually demon¬ 
strate the various facets of sports? A. Definitely not; 
no, sir. 

Q. Have you done it since that date? A. No; I 
69 have not. 

The Court: What do you do now, then ? 

The Witness: Well, Mr. Brown who was originally train¬ 
ing to instruct in all—we have a very large club, Your 
Honor. There are a little over 4,000 members in it. 

• •#•#••••• 

• * • Yes, sir. And we have a staff at the club. It is 
our job, as you know, to keep boys out of trouble, keep 
them active, so we have a staff. Now they have increased 
year by year. We have a staff now of 18 members on a 
part-time basis. Some in the afternoon, some in the eve¬ 
ning. My job now is to direct all of those activities, 
correlate the program, and to make monthly reports, issue 
memberships, and things, administrative work. 

The Court: How long have you been in that particular 
job? 

The Witness: Well, that is the same job. I had all that 
in addition to my instruction. 

The Court: Well, you don’t instruct them? 

The Witness: No, sir; I don’t. 
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The Court: And you get more money? 

The Witness: Yes, sir. We have a larger membership. 

The Court: And who changed your position, the 
Directors? 

The Witness: Changed my position? No; all I am 
required to do is to have the activities in the organization. 

The Court: Well, who was it that took you out of 

70 this work of demonstrating the various sports? 

The Witness: I had to do that myself because I 
couldn’t actively do that. I had to shove that off on some¬ 
one else, some of the other staff members. 

The Court: And the Directors know about that? 

The Witness: Oh, yes. 

The Court: And they approved that? 

The Witness: Evidently. They are keeping me there, 
sir. 

The Court: Well, were you changed into this particular 
position because there was such an increase in the member¬ 
ship of the club, or did the Directors change you and 
relieve you of this other duty because of your injury? 

The Witness: My primary responsibility is everything, 
Your Honor, activities, programs— 

Mr. Sedgwick: May we have a direct answer to Your 
Honor’s question? 

The Witness: Well, I will have to answer that way, if 
Your Honor please, so— 

The Court: Well, there came a time when you stopped 
giving instructions to the members of the club? 

The Witness: That is right. 

The Court: Now when was that? 

The Witness: That was right after the accident in April 
of 1949. 

The Court: And then you did this other work of 
supervising? 

71 The Witness: That is right. 

The Court: The staff members at the club? 

The Witness: Yes, sir. 


The Court: Now did the Directors know of your accident? 

The Witness: Yes; they do. 

The Court: And as a result of your accident the Direc¬ 
tors then just allowed you to take over the supervisory 
duties, is that right? 

The Witness: Well, they granted me an increase in my 
jjersonnel in order to take care of these activities. 

The Court: And raised your salary? 

The Witness: Yes, sir. 

The Court: Will counsel come to the bench, please? 

(At the bench:) 

The Court: I think I ought to say that I am a Director 
of the Metropolitan Police Boys Club. I don’t know this 
gentleman, but I think that you have a right to know it. 
I don’t think it is enough to disqualify me. 

Mr. Bulman: I tell Your Honor that I feel that Your 
Honor’s questioning him on that certainly hasn’t done us 
any good, and I think that in view of the fact that Your 
Honor is a Director, you might have some thoughts on the 
matter which may I know subconsciously— 

The Court: Not on the matter. I am just trying to find 
out the reason for his duties now, whether it is be- 
72 cause of the increase in the membership and increased 
staff, or because of the fact that he sustained the 
injuries. That is all I am trying to find out. 

Mr. Bulman: His testimonv is that since this accident 
he can’t do them. 

The Court: That is what he says. But what I am trying 
to bring out is, suppose this man got promoted anyway, and 
the promotion had nothing to do with his injury? In other 
words, they put him in a better position, pay him more 
money, because he had been there with that length of 
service. Then, of course, it wouldn’t be because he had 
the accident. 

Mr. Bulman: We are not claiming he was promoted 
because of the accident. 
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The Court: No; he is claiming that he can’t do this 
work because of the injury. 

Mr. Bulman: Sure he can’t. 

74 Would you please tell us what your official job was 
at that time before the accident? A. My official job 

at the Police Boys Club was Director of the Police Boys 
Club. The duties entailed in that job were administrative 
as well as teaching. It was my responsibility to handle the 
whole club. 

Q. Has your job changed in any respect since? A. No, 
sir; it hasn’t. 

Q. You still have the same job? A. Same job and same 
title. 

Q. Yes, sir. And that is Director of the Boys Club? 
A. Yes, sir. 

Q. Now since this accident has happened, have you been 
able to personally demonstrate sports? A. No; I have not. 

Q. Why haven’t you been able to do that ? A. I have not 
had the use of my right arm, and I get terrific headaches 
if I get into any activities, so I— 

Q. Have you tried to demonstrate? A. Yes; I have 
tried to. 

Q. Will you please tell us what sports, if any, you 
have tried to demonstrate, and what effect that 

75 trial has had on you? A. Well, I have tried to 
demonstrate in basketball, primarily, as we have a 

very nice gymnasium there, and since the effects of trying 
has given me headaches, started my arm and shoulder 
aching, I have stopped, and I have given that job to some¬ 
one else. 

Q. Can you do anything that reqhires physical exertion 
of any type? A. Up to a certain extent; yes, sir. 

Q. Does it extend as far as being able to demonstrate 
sports? A. Well, I can actually demonstrate sports, but 
if I do I will pay for it afterwards. T will have severe 
headaches, and severe shoulder pains. 
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Q. You don’t do that because of that reason? A. I don’t 
do it because of that reason. 

Q. After you came back from the hospital, Mr. Polk, 
would you please tell us what, if anything, you did to 
relieve your headaches at home other than medication? A. 
When I returned from the hospital, and my head pains 
started again, I remembered that traction eased the effects 
of the pain. So I rigged up my own traction at my home, 
and I installed that on the bottom of my bed. 

Q. Did you do that with the consent of Dr. Murphy? 
A. Yes. 

76 Q. Tell us exactly how that works. Tell us what 
you do with respect to this traction? A. It isn’t 
as complete as the traction instruments at the hospital, 
however, to relieve the pain I have simply tied a towel 
around my head. I have cut the towel in the middle so 
that there would be firmness in here (indicating) and on 
my forehead. I have tied a cord in the back of that. I 
bought a short pulley that I screwed on the bottom part 
of the bed, and then I attached several books, approximately 
4 pounds, I would judge it would be about 4 pounds, and 
I would put those over the pulley, and be in a position to 
stretch my neck. I would stay that way for about 20 or 30 
minutes. 

The Court: How often? Every day? 

The Witness: Oh, no. Only when I started getting these 
severe pains again. 

The Court: And that happens how often? 

The Witness: Well, that varies. Sometimes it might be 
once a month, and sometimes it might be every two or 
three months. It isn’t periodical at all. 

By Mr. Bulman: 

Q. And does that traction which you have just described 
afford you any measure of relief? A. Yes; it has given 
me some relief. 

Q. Now, Mr. Polk, coming back again to your accident, 
to the scene of the accident, I think you told us that 
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77 you were thrown to the floor and laying part way 
in and part way out of the cab, is that correct? A. 

Yes; that is correct. 

Q. Now were you able to lift yourself up from that 
position? A. No; I wasn’t. 

Q. Now who was it that lifted you up? A. There was a 
gentleman on the porch, a man on the porch, with a lady, 
and they both come down. I believe that the man assisted 
me up. 

Q. Now would you please tell us, Mr. Polk, how much 
time from the date of the accident to presently you missed 
from work? A. Approximately 61 days. 

The Court: You what? 

Mr. Bulman: The time he missed from work as a result 
of this. 

The Court: I thought you were away for 22 or 23 days. 
The Witness: That was right immediately after the 
accident, Your Honor. 

The Court: Oh, you have missed some days since then? 
The Witness: Yes. 

The Court: In addition to the 22 or 23 days, how many? 
The Witness: Well, altogether, I imagine—I don’t imag¬ 
ine—there are about 61 days altogether. 

* * # * * * * * # * 

78 I wish Mr. Polk that you would put on the black¬ 
board a mark showing where the collision happened. 

The Witness: All right, sir. 

(The witness left the stand and approached the board, 
designating the information requested by the Court.) 

The Witness: This is to the best of my recollection, sir. 
The Court: Are you left-handed? 

The Witness: No; my fingers are giving me a little 
trouble today, so I am using my left hand, if you don’t 
mind, sir. 

This is approximately where, I believe. I couldn’t say 
exactly. 
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79 A. My present physical condition, X still have 
partial paralysis of this small finger. It extends np 

this arm, underneath the armpit. I still have head pains 
emanating from the base of my skull on the right side. I 
still have occasionally numbness in my right leg which 
requires me to sit down. 

I used to have a lot of patience. With the severe pains 
I have right now, and I think that all goes into my physical 
condition, I have lost a lot of my patience. I am irritable 
a lot of the time which isn’t my disposition. 

That is about all. 

Q. Now, Mr. Polk, do you know of your own knowledge 
whether or not an operation has been prescribed for you 
to relieve you of your condition? A. Yes. I have had two 
doctors tell me that I needed an operation to relieve the 
condition. 

Q. That is Dr.— A. Dr. Murphy and Dr. Fulcher. 

**«••*•*•• 

80 Q. Mr. Polk, I show you this yellow slip of paper 
and ask you what that is. A. That is a receipt from 

Dr. E. Y. Williams. 

Q. And it is in the amount— A. Neurologist and psy¬ 
chiatrist. 

Mr. Bulman: This receipt is for $10. 

(Thereupon a receipt from Dr. E. Y. Williams in the 
amount of $10 w*as marked by the Clerk of the Court 
Plaintiff’s Exhibit No. 1 for identification.) 

81 Mr. Bulman: We will prove the other. 

(Thereupon a bill from the George Washington 
University Hospital in the amount of $101.80 was marked 
by the Clerk of the Court Plaintiff’s Exhibit No. 2 for 
identification.) 

*****#•••• 
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Q. Is that the amount of the bill that was rendered to 
you? A. Yes, sir. 

Q. And was that bill paid? A. Yes; it was. 

Q. And was that for the myelogTam and your treat¬ 
ment while in the hospital by Dr. Murphy? 

82 A. Yes, sir; it was. 

The Court: How much? 

Mr. Bulman: $101.80. 

• * • * * * • • • * 

Mr. Bulman: March 3, 1951 is the date of this bill. It 
is for the admission 11-21 to 11-26, ’50. 

The Court: Wait a minute. What is the date of the 
George Washington University Hospital bill? 

Mr. Bulman: The date of the bill that we have here is 
dated March 3, 1952. 

The Court: For what? 

Mr. Bulman: For services rendered to Mr. Polk re¬ 
admission of 11-21 to 11-26-50. 

The Court: What was Dr. Williams’ bill dated? 

Mr. Bulman: That wus paid 11-26-50. 

The Court: For services when? 

83 Mr. Bulman: This is a receipt dated 11-22. It 
looks like a doctor’s writing. I can’t see what it is, 

Your Honor. 

*•**•#*••* 

Mr. Sedgwick: Will Dr. Williams be here? 

Mr. Bulman: It is 11-22-49, I am sure. 

The Court: Are you sure it is 1949? 

Q. Do you know what the total charges of Dr. Williams 
was, Mr. Polk? A. I only visited Dr. Williams twice. I 
paid $10 the first time, $5 the second time. 

• • • * • * • * • # 
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89 By Mr. Pitts: 

Q. I believe you testified that upon the impact you were 
thrown to the left side of the taxicab? A. That is correct, 
sir. 

Q. Can you tell us what portion of the taxicab you hit? 
Was it the door, the framework there, or the glass, 

90 or the door handle? A. I believe—didn’t you say 
the left side of the cab? 

Q. That was your testimony. A. No; I said when the 
cab swerved to the right I was thrown to the left. 

Q. I am sorry. A. At the impact I was thrown to the 
right. 

Q. WTien it swerved to the right, what part of the cab 
were you thrown against? A. I was thrown against the 
left side of the cab. 

Q. Was it the door or the window, back window area? 
A. Well, it must have been part way between. I was seated 
upon the seat, so when it swerved I just went over against 
the left side. The exact position I am not able to tell. 

The Court: When the cab hit? 

The Witness: When the cab hit I was catapulted across 
the entire cab and struck the door on the right side. 

By Mr. Pitts: 

Q. What part of your body hit the left side when it 
swerved? A. My shoulder and head. 

Mr. Sedgwick: May the record show he was pointing 
to the right side of his head and right shoulder? 

The Court: Very well. 

• **#•*•••• 

91 Q. What is your best estimate, Mr. Polk, of the 
distance the Hamilton cab traveled after the col¬ 
lision until it came to a stop? A. Well, I don’t know the 
distance. After the collision the Hamilton cab, the cab 
that I was in, came to a rest right on the far corner. The 
exact distance I am sorry I am not able to relate. That 
is where I observed it when I was able to observe. 



The Court: I thought you said you were knocked un¬ 
conscious? 

The Witness: That is what I say, when I was able to 
observe it. 

The Court: You don’t know what happened after you 
were knocked unconscious? 

The Witness: That is what I say, I don’t know how far 
it traveled. 

By Mr. Pitts: 

Q. What is the last thing you remember before you were 
knocked unconscious? A. Striking the right side of the 
car. 

Q. What part of the right side? A. The right door and 
the right pillar or frame. 

Q. The right pillar? A. Yes; there is a frame there that 
the door comes on. 

92 Q. And that was with the right side of your head 
and shoulder? A. Right side of my head and 

shoulder, yes, sir. 

Q. Do you recall grabbing for the handle? A. No, sir; 
I don’t. 

Q. Do you recall touching the door handle? A. No, sir; 
I do not. 

93 Q. After the collision, Mr. Polk, can you tell us 
where Mr. Hamilton was when you first saw him, the 

first time you remember him after the collision? A. The 
first time I remember seeing Mr. Hamilton he was talking 
to the driver of the other cab behind the other cab. 

Q. Were you in the cab at that time, or were you out of 
the cab? A. At that time I was half-way out. I was on 
the floor, half-way out and half-way in. The door had 
sprung open. 

Q. Does his door open forward or rear? A. That I can’t 
tell you, sir. I don’t know. 
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Q. Can you remember which way you were facing as 
you were lying there motionless? A. Well, I was facing 
out. Whether I cleared the door or not, I don’t know. 

Q. In other words, you were facing the ground or the 
sky? A. Well, I was on my left side, if I remember cor¬ 
rectly, because if I was facing down I couldn’t have 

94 seen the people on the porch. So as I observed the 
people on the porch I observed Mr. Hamilton behind 

the other cab. So I must have been on my side. I am not 
certain about that. 

Q. And in that position you could see him standing be¬ 
hind this other cab on the southeast corner? A. That is 
correct. 

Q. And you could also see people standing up on the 
porch? A. Yes, sir. 

• ••#•*•••* 

95 Q. My question was, do you do any writing? A. 
Yes; I do, I write. 

Q. You do write? A. Yes, sir. 

Q. I will follow it up. With which hand do you write? 
A. I write with my right hand. 

Q. Now these two people that were standing on the porch 
—I am sorry if I am assuming—were both of these people 
standing on the porch when you first saw them? A. As I 
remember I believe they w’ere. 

Q. Can you recall 'whether or not there were any other 
pedestrians in the area at the time? A. No; I couldn’t. 

Q. Was the gentleman that assisted you out of the cab 
the first one to come to you after the accident? A. Yes; 
he was. 

96 Q. Now relative to your statement that you were 
catapulted across the cab when it was struck by the 

other cab, when the cabs collided was your cab tilted up in 
any manner? A. I don’t believe so. It might have been. 
That I couldn’t tell you at all. 
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Q. Do you know whether it was knocked sideways 
97 in any manner at all? A. Well, in the confusion I 
don’t remember whether it was or not. 

Q. But you do remember catapulting across the cab? A. 
That is correct, sir. 

• ••*•#•«*• 

100 Q. How long were you in the state of muteness 
where you couldn’t talk? A. Oh, I imagine about 

five minutes. It -was very temporary. 

Q. Very temporary? A. Yes, sir. 

Q. And after asking him to go to the hospital, en route 
to the hospital did you redirect him, did you change your 
mind, and ask him to go to the club house? A. Yes; I did. 

Q. And did he take you to the club house? A. Yes; he 
did. 

Q. Would you tell us, if you will, please, sir, what he 
did after he discharged you at the club house? A. Well, I 
asked him to wait. He didn’t discharge me. I asked him to 
wait because he was taking me to the hospital. Then I left 
the keys that I had to the storeroom. Then I came back to 
the cab. 

101 Q. With whom did you leave your keys? A. With 
a Mr. Elliott. 

*•*#*#**## 

Q. And wdiile you were in the taxicab proceeding to the 
club, to Dr. Trigg’s office and back to the hospital, did you 
indicate to Mr. Hamilton where you were injured? A. I 
am sorry, I didn’t get the last part of it, sir. 

Q. Did you indicate to Mr. Hamilton where you 

102 'were injured? A. Where I was injured? 

Q. Yes. A. No; I don’t believe I did; no, sir. 

Q. You made no complaints to him at all? A. I told him 
I ached and was hurting, yes, but I didn’t tell him where. 
I am sure I didn’t. I asked him to take me to the hospital, 
which was indicative of evidently that I was hurt. 

Q. When did this other gentleman that was with you 
leave the cab? A. No one was with me, sir. 
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Q. There was a third party in the taxicab besides you 
and Mr. Hamilton? A. Well, the third party got in out of 
the other cab and got into our cab. 

Q. There was a third party in the cab? A. That is right. 

Q. Where did he leave the cab? A. I believe he left it 
at Freedmen’s Hospital. 

Q. Did he go in Freedmen’s Hospital with you? A. Not 
to my knowledge; no, sir. 

103 Q. When you talked to the doctor at Freedmen’s 
Hospital did you indicate to him the same things 
you indicated to us here this morning that were 

104 bothering you at the time? A. Yes; I did. 

Q. That is, shoulder, neck, hand? A. Yes, sir. 

Q. And so on ? A. Not my hand, just my shoulder and 
my head. 

Q. Your shoulder and your head? A. Yes, sir. 

Q. By the way, were there any bruises on your neck or 
your head? A. Yes; there was a large bruise on my 
shoulder and back portion of my neck. 

Q. Back portion of your neck? A. Yes. It extended 
down over my shoulders. 

Q. You don’t mean the side? A. I don’t know whether 
it is the side or back, but it is down here and over this 
shoulder, partly in the back and partly on the side (indicat¬ 
ing). 

Q. Was it swollen? A. Yes, extremely so. 

Q. Do you know whether or not you had a bump on your 
head? You know what we ordinarily mean by a bump on 
the head? A. No; I didn’t investigate. I didn’t touch my 
head. It was so sore I didn’t want to touch it. 

Q. Where was this sling applied, at Freedmen’s 

105 Hospital or Dr. Gladden’s office? A. At Freedmen’s 
and at Dr. Gladden’s. 

Q. Both places? A. Both places; yes, sir. 

Q. I believe you said that there was severe pain en¬ 
circling the base of your neck, Is it correct that the sling 
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was applied around that same area? A. The sling went 
around my neck to support my arm, my right arm. 

Q. And it came in contact with this same portion of your 
neck? A. Well, it is down lower. It comes down lower. 

Q. A little lower? A. That is right. 

106 Q. Did you discuss with him who you should go 
see for treatment? A. I asked him who could I go 

to see, and he directed me, as I said before, to Dr. Gladden. 
He took me there, in fact. 

• * # • • • • • • # 

Q. When you visited Dr. Gladden two days after the 
accident, how did you journey to his office? A. Mrs. Polk 
drove me there in our family car. 

Q. And did she do that for all these visits? A. She did 
it for the first, I believe it was the first two weeks. After 
that I could drive myself. 

Q. And w r hat time generally were your appointments 
with Dr. Gladden? A. Usually in the evening. 

Q. When you say “usually”, does that indicate that some 
of them ware no in the evening? A. No. All of them, I 
should have said, all of them were in the evening, usually 
about 8 o’clock. 

107 Q. Did you request the services of a neurologist 
or was that at Dr. Gladden’s suggestion? A. That 

was Dr. Gladden’s suggestion. 

Q. Now r without discussing conversations, did Dr. 
Gladden apprise you of Dr. Williams’ findings? A. No; 
he did not. 

• *•#**•*** 

Q. Did you make any inquiry? A. Yes; I inquired as 
to his findings, but you see I didn’t continue with Dr. 
Williams. 


Q. I understand. But after your two treatments with 
Dr. Williams— A. That is correct. 

Q. —did you inquire as to the findings of the neurologist? 
A. No; I didn’t inquire as to the findings. I simply told 
him I didn’t like Dr. Williams, and I wanted to go else¬ 
where. 

Q. So you had no interest in the findings of the 

108 neurologist at that time? 

Mr. Bulman: Object. 

The Court: I will let him answer it. 

Mr. Bulman: What was Your Honor’s ruling? 

The Court: He can answer. 

You said you didn’t like Dr. Williams. 

The Witness: I didn’t like Dr. Williams, but I certainly 
was interested in what was wrong with me. 

The Court: Did you ask Dr. Williams? 

The Witness: No; Dr. Williams made an examination 
and told me to come back in three or four days if the 
prescription that he gave me didn’t help me out. It didn’t 
help me out, and I went back and told him so. I had to pay 
him $5 for that information. Then I decided that I wouldn’t 
go back, so I went up to see Dr. Gladden and told him I 
was dissatisfied with Dr. Williams’ treatments. 

By Mr. Pitts: 

Q. Was your dissatisfaction the result of the non-remedy 
of this prescription ? A. I didn’t get any relief. That must 
have been essentially what was the reason for it, yes, sir. 

Q. Didn’t you tell us that you didn’t get any relief from 
the prescriptions that Dr. Gladden gave you? A. I got 
relief from the manipulations, but not from the pre¬ 
scriptions. The prescriptions were for headaches. 

109 The manipulations and the diathermy for the right 
arm and shoulder. 
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Q. Didn’t you testify that the pain was of a constant 
severity for five consecutive days? A. Yes; I did. 

Q. Didn’t you testify that the manipulation was done the 
day of the accident? A. Yes; I did. 

Q. And you testified that the manipulations eased your 
pain? A. After a length of time. I didn’t say when. After 
five days it did, yes. 

Do you know what the prescription was, what was in 
these pills? A. I am not a pharmacist. I couldn’t tell you. 

Q. Did you inquire? A. No; I didn’t. I understood they 
were to alleviate head pains. 

Q. I believe you stated that Dr. Gladden the same day 
of the accident gave you a thorough physical examination. 
Did he comment to you about the swelling and the bruises 
on the side of your neck? A. Yes; he did. 

Q. Did he tell you that you had suffered a con- 
110 cussion? A. He didn’t tell me anything as to what 
I had suffered. 

Q. Can you tell us approximately when Dr. Gladden dis¬ 
charged you for further treatment? A. I think Dr. 
Gladden treated me between at least, between at least six 
weeks, between five and six weeks. The exact date I 
couldn’t tell you without looking it up, sir. 

Q. Did he tell you at that time that he had done all that 
he could for you? A. He told me that he had done all he 
could, with reservations. If I may say what he said after 
that ? 

• ##*#**•** 

He said—he told me that he had done all he could as 
far as manipulations and treatment were concerned; that 
I had an ulna nerve ailment; and that it would take a con¬ 
siderable length of time in order for it to clear up. That 
is all he told me. 
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By Mr. Pitts: 

Q. Did he also tell you there was no evidence of any 
motor nerve involvement? A. No; he didn’t tell me that. 

Q. Did he tell you at that time that you could pursue 
your usual activities? A. At the time he discharged 
me? 

111 Q. Yes. A. With reservations. He said, “Go 
ahead and go to work.” 

Q. With reservations? A. Yes, sir. 

Q. What reservations? A. Well, I just interpreted that 
as meaning that I wasn’t— 

Mr. Sedgwick: May we have what the reservations were, 
not tell how he interpreted it? 

The Court: Yes. 

Mr. Bulman: If he knows. The question was, “With 
what reservations?”. That was the question, and I think 
he can give a full answer. 

Mr. Sedgwick: I have no objection to a full answer. I 
only object to his interpretations. 

The Court: I will sustain your objection. 

What did he say? 

The Witness: Dr. Gladden told me to go back to work 
but to take it easy. That is why I said “with reservations.” 

By Mr. Pitts: 

Q. Did he tell you you could or could not participate in 
your athletic activities? A. He didn’t say one way or the 
other, sir. 

Q. To clear up the record, Mr. Polk, is your title 
“Athletic Director,” or what we would normally call 

112 the legal Board of Directors? 

The Court: No, he isn’t. He says he is the Athletic 
Director of that one club. 

Mr. Pitts: Of that one club? 


83 


The Witness: May I correct you, Your Honor? I am 
not the Athletic Director. I am the Director of supervision 

or of the entire club recreation. 

• • * • • # * • * * 

Q. How long have you been active in athletic activities? 

• ••#•••••• 

A. I started as a Y.M.C.A. Physical Director in 1925. 
I have been active up to 1949. 

Q. You participated actively during that entire time? 
A. Oh, yes. 

Mr. Pitts: I have no further questions. 

116 Cross-Examination 

By Mr. Sedgwick: 

• ••••**••• 

Q. I would like to ask you something about the doctors 
whom you went to see in the year, say the same year of 
the accident, for a period of months, April 1st through 
December 31st. 

You told us that you went to Dr. Gladden, is that right? 
A. Yes, sir. 

Q. Now* did you after April 1st and after you were 
treated by Dr. Gladden, and if I remember correctly you 
said something yesterday about the fact that you saw Dr. 
Gladden every other day the first week, and then at longer 
intervals thereafter— A. Yes, sir. 

Q. —did you return to work on the 23rd day of April? 
A. Yes, sir; I did. 

Q. And you returned to work on the 23rd of April upon 
the instructions of Dr. Gladden to go on back to work but 
to take it easy? A. That is correct. 

117 Q. Is that what you told us? A. Yes, sir. 

Q. Now when, if at all, that year did you again see 
Dr. Gladden? 

The Court: Excuse me for interrupting, but my notes 
show that the plaintiff testified that he went back to the 
doctor every other day for two weeks. 
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Now was it one week or two weeks that you went every 
other day? 

The Witness: Every other day for two weeks, I believe, 
and then twice a week after that. 

*••••*#••• 

Q. Whatever it was, coming back to my other question, 
after you once went back to work, being discharged by Dr. 
Gladden, when if at all thereafter in the same year did you 
again go to Dr. Gladden? A. After 1 was discharged from 
Dr. Gladden I don’t believe I went back to him in 1949. 

Q. You didn’t go back to him again? A. No. 

Q. You didn’t go back again? 

Mr. Bulman: That isn’t the answer. He said he didn’t 
go back in 1949. 

118 Mr. Sedgwick: That is all I am talking about, 1949. 
By Mr. Sedgwick: 

Q. Did you go to any other doctor in 1949? A. Yes; I 
went to several doctors to alleviate head pains. 

Q. As to the reasons we will come to later. I only want 
to know who they were and when. A. All right, sir. 

Q. How long after Dr. Gladden discharged you was it 
before you first went to any other doctor? A. I can’t tell 
you the exact date. I believe it was about two or three 
months. About two months, I imagine. 

Q. About two months afterwards? A. About, yes. I 
am just surmising the time, sir. 

Q. Would that make it about in July or August? A. It 
would make it about July or August, just about. 

Q. About July or August? A. That is right. 

Q. And to whom did you go then? A. Dr. Theodore 
Corprew. 

• •*****•*• 

Q. Where was his office? A. I think it is on 

119 Nicholas Avenue, 2400 block of Nicholas Avenue. 

Q. You mean Nichols Avenue, Southeast, Washing¬ 
ton? A. That is right. 
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Q. Now when you went to him do you know what season 
of the year it was? A. Well, I said I thought it was two 
months later, so I imagine it was in the summer. 

Q. Well, I am trying to avoid any— A. As far as I 
remember. 

Q. I am trying to avoid any imagining on your part or 
any uncertainty, if you can tell us. A. I can’t tell you 
definitely. 

Q. You don’t know what season of the year it was? A. 
No; I didn’t pay that much attention. 

Q. Now when you -went to Dr. Corprew, did you go to 
him at Dr. Gladden’s suggestion or not? A. No; I did not. 

Q. You did not? A. No. 

Q. How many times did you go to Dr. Corprew? A. 
About three times. 

Q. And all in one month, would you say? A. Oh, no; 
no, no. 

Q. Well, when you went to him the first time, if it was 
in July or August, how long afterwards was it that 
120 vou went to him the second time? A. That I would 
hesitate to say. I don’t know whether it was in ’49 
then, or whether I went to him again in ’50. 

Q. You think it might have been that in the year 1949 
you only saw Dr. Corprew once? A. It may have been. 

Q. It may have been ? A. I would have to get his records 
to refresh my memory on it. 

Q. All right. Now after you went to Dr. Corprew in 
’49 that one time, did you go to another doctor after that? 
A. In ’49? 

Q. In ’49. A. No, sir. 

Q. You did not? A. No. 

Q. Then after Dr. Gladden returned you to work 23 days 
following the accident, you saw no doctor and received no 
treatment by any doctor except Dr. Corprew once in the 
latter part of the summer? A. That is correct. 

• ••••#*•*# 
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Now we come to the year 1950. How many months went 
by in 1950 before you went to any doctor? A. Well, 
that I couldn’t tell you. I don’t know. I 

121 saw Dr. Corprew twice in ’50. I saw Dr. Gladden in 
’50. I saw Dr. Murphy in ’50. So I couldn’t tell 

you the number of months elapsing between them. 

Q. Did you see them all about the same time of the year? 
A. No. That was spread out over the year. I couldn’t 
tell you. 

Q. Now I want to know again if you can tell us how many 
months in 1950 went by before you sought and received 
treatment by any doctors? A. Well, I am sorry, that I 
can’t tell you without looking up the record on it. 

Q. You have no recollection of going to any doctor until 
after July 1st of 1950? A. That I can’t say. I know I 
went to Dr. Corprew and Dr. Cook in ’50. LeCompte Cook. 
I had to go to four or five doctors in ’50. The lapse of time 
and the months I couldn’t tell you without checking back. 

Q. You cannot tell us or inform this jury of any doctor 
that you saw in the first six months of 1950 with definite¬ 
ness? A. Not with definiteness; no, sir. 

Q. Now, who is this Dr. Cook you went to sometime in 
1950? A. Dr. LeCompte Cook was my wife’s family 
doctor. Dr. Cook has since deceased. But I went to him for 
medication. 

Q. When you went to him, do you know what 

122 season of the year it was? A. No, sir; I am sorry I 
can’t tell you. 

Q. Do you know whether it was before or after you saw 
any other doctor in 1950? A. That I couldn’t tell you. I 
had so many pains I just went to— 

Q. I am not asking you anything about your pains. A. 
I can’t tell you, sir. 

Q. I am trying to get this matter straight about your 
doctors. How many times did you go to Dr. Cook? A. I 
went to Dr. Cook once, he visited me once. 
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Q. Were those two visits close to each other? A. No, 
sir; they weren’t. 

Q. Widely separated? A. Yes, sir; as far as I remember. 

Q. Why did you discontinue Dr. Cook? A. Why did I 
discontinue Dr. Cook? 

Q. Yes, sir. A. Well, the reason—may I explain the 
reason why I w r ent to Dr. Cook? 

Q. I want the reason why you left him. Well, it would 
have a lot to do with it. 

The Court: Answer the question. Why did you leave 
him? 

By Mr. Sedgwick: 

Q. Answer my question first. Why did you leave 

123 him? A. I didn’t have to exactly leave him. 

The Court: You can’t tell why you stopped going 
to Dr. Cook? 

The Witness: Yes; I stopped going to Dr. Cook because 
I had then to go to Dr. Murphy, as far as I remember, sir. 

By Mr. Sedgwick: 

Q. Did Dr. Cook suggest that you go to Dr. Murphy? A. 
No; he didn’t. 

Q. It was your lawyer that ultimately suggested that you 
go to Dr. Murphy, wasn’t it? A. That is correct. 

Q. Now you never returned to Dr. Cook after you saw 
him on those two occasions? A. No; I did not. 

Q. Now we have left unexplained in 1950 two visits or 
treatments, whatever they were, by Dr. Corprew. What 
season of the year did you go to him then, or did he come 
to you? A. That I couldn’t tell you, sir. 

Q. You can’t tell us anything about it? A. I am sorry. 

Q. No recollection? A. I can get the information, in¬ 
cidentally, and give you a direct answer on it. Now I can’t 
do that. 

Q. Well, you have known for some time that this 

124 case was on for trial? A. I didn’t know the ques¬ 
tions that would be asked. 
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Mr. Bulman: That is argument. I object. 

The Court: Sustained. 

Q. Why did you leave Dr. Corprew after those two visits 
in 1950 ? A. Dr. Corprew is a general practitioner, and it 
was on his recommendation that he could do no more for 
me that I left him. 

Q. And you yourself found that he could do no more for 
you? A. He just prescribed prescriptions, and they didn’t 
do me any good. 

Q. In 1950, with the exception of Dr. Murphy, did you 
go to any other doctor? A. Kelative to this case? 

The Court: Yes. 

By Mr. Sedgwick: 

Q. For any injury or disability. A. No; I did not. 
125 Q. Did you go to any other doctor for any reason? 

A. No, sir; I did not. 

Q. Now in 1951— 

The Court: Wait a minute. You went to Dr. Gladden in 
1950, didn’t you? 

The Witness: Yes, sir. 

By Mr. Sedgwick: 

Q. Let’s deal with Dr. Gladden in 1950. Do you know 
at all the season of the year that you went to him? A. 
No, sir; I am sorry. I just couldn’t tell you. 

Q. You don't know whether it was January or February 
of 1950, or October or November? A. Not without review¬ 
ing the records I couldn’t tell you. 

Q. You have no recollection of that? A. No, sir. 

Q. Now when you went to Dr. Gladden in 1950, how many 
times did you see him? A. I saw Dr. Gladden once in 1950, 
I believe. I believe it was once. 

Q. Now with the exception of the doctors whom you have 
named thus far from the time of this accident until now, 
did you go to any other doctors? A. Yes; I did. 
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Q. All right. Will you name all the other doctors 
you have been to that you have not already named? 

126 A. Two doctors not relative to this case. Dr. Louis 
Bachrach— 

Q. Dr. Louis Bachrach? A. That is right. He is at the 
Medical Center at 19th and K Street, I believe. 

The Court: When was this? 

The Witness: I think it was April 1951. 

By Mr. Sedgwick: 

Q. How do you remember that month in 1951 and don’t 
remember any of these in 1950? 

Mr. Bulman: Just a minute. I object to that. It is 
argument. 

Mr. Sedgwick: I will withdraw it, then, if you object. 
By Mr. Sedgwick: 

Q. You went to Dr. Louis Bachrach in April of 1951? 
A. That is right. 

Q. Any other doctor? A. Dr. Kline Price. 

Q. Doctor who? A. Kline price, P-r-i-c-e. 

Q. When did you go to him? A. Just before, about the 
same time. 

Q. About in April 1951? A. Just about April; yes, sir. 
Q. Now have you told us all the doctors that you 

127 have been to since this accident happened, by 
name? A. Well, Dr. Lowry, head medical surgeon 

at Freedmen’s Hospital. I didn’t go to him, he came to me. 
But I am just telling you all the doctors. 

The Court: When? 

The Witness: That was in April. 

The Court: ’51 ? 

The Witness: Yes, sir. 

By Mr. Sedgwick: 

Q. That was also in April ’51? A. That is correct. 

Q. And you remember that definitely? A. That is 
correct. 
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Q. And any other doctors! A. That’s all that I know 
of. Oh, yes, in ’50—do you want me to go up to the present 
time? 

Q. Up to the present time. A. I went to a Dr. 
U-n-t-h-a-n-k. He is not in this city. He is in Portland, 
Oregon. 

The Court: When did you see him? 

The Witness: I saw him about three weeks ago, three 
or four weeks ago in Portland, Oregon. 

By Mr. Sedgwick: 

Q. In Portland? A. Yes, sir. 

128 Q. You w’ere up there? A. Yes; I was. 

Q. Now have you told us all the doctors that you 
have been to since this accident ? A. I believe I have; yes, 
sir. 

Q. How many times did you see Dr. Bachrach? A. I 
saw Dr. Bachrach for about a year. 

The Court: How many times did you see him? 

The Witness: Well, a number of times. I couldn’t say, 
sir. Dr. Bachrach was a surgeon and gave me an opera¬ 
tion, and then I had to see him once a month for a year 
afterwards. 

The Court: You mean this is something that has— 

The Witness: This doesn’t enter into this case; no, sir. 
But he asked for every doctor I had seen. 

By Mr. Sedgwick: 

Q. When were you operated on, in April 1951 ? A. I was 
operated in April 1951 for a kidney stone operation. 

Q. Kidney stone? A. That is correct. 

Q. While we are speaking of operations, did you prior to 
this accident have your appendix removed as a result of 
playing football? A. Yes; in the year 1925. 

Mr. Bulman: What has that to do with the case? 

129 He was also born 45 years ago, and I am sure the 
doctor was there when he was delivered. 
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The Court: What bearing has the operation in 1925 to 
this case? 

Mr. Sedgwick: He volunteered the date. I simply felt 
we had a right to know something about the man’s condi¬ 
tion of health before and after the accident. 

Mr. Bulman: The question was, “Weren’t you operated 
on for appendix in 1925 as a result of football”? He said 
“Yes.” 

Q. Now have you had any other operations either before 
or after your accident, and if so, for what? A. No, no 
operations. 

Q. Now you were treated by Dr. Bachrach following the 
operation of 1951, you say, for over a period of one year? 
A. That is correct. 

Q. In April of 1951 you told us you went to Dr. Kline 
Price? A. That is correct. 

Q. How many times were you treated by him? A. It 
was in relation to the same operation. I was treated by 
Dr. Kline Price once at Freedmen’s Hospital, and 
130 once in his office before going to the hospital. 

Q. Now how many days did you lose from your 
work as a result of this operation and succeeding treat¬ 
ment and convalescence commencing with April of 1951? 

Mr. Bulman: I object to that question. No claim is being 
made for that period. 

The Court: I sustain the objection. 

By Mr. Sedgwick: 

Q. Now as to Dr. Lowry, how many times did you go to 
him? A. I didn’t go to him, sir. Dr. Lowry came to me 
at my office and took me to Freedmen’s Hospital. 

Q. Yes. Either way, how many treatments did you get? 
A. Just one. He didn’t give me a treatment. He just took 
me to the hospital. 

Q. I see. 


Now the only doctor that I haven’t gone into in any detail 
is Dr. Murphy, as I recall it. When did you go to him 
first? A. In November 1950. 

Q. Approximately a year and a half following the 
accident? A. I believe so. I am not definitely sure. I 
think it was. 

Q. And you told us you went there at the reference 

131 or suggestion of no doctor but your lawyer, is that 
right? A. Well, at the suggestion of both. 

Q. Well, I understood you to say your lawyer referred 
you to Dr. Murphy. A. My lawyer gave me his name as 
one of the best doctors. I think I could state it so. But 
I went there because Dr. Gladden told me I would have 
to go to a neurologist, and he didn’t recommend anyone 
outside of sending me to E. Y. Williams, who I discharged. 
Therefore I went to my attorney and asked him if he knew 
a neurologist that I could go to. He recommended Dr. 
Peter Murphy. I w T ent to Dr. Peter Murphy at the request 
of the doctor and my lawyer. 

Q. Why didn’t you ask Dr. Gladden to recommend a 
second one if the first one, Dr. Williams, was not satis¬ 
factory to you? 

Mr. Bulman: I object to that question. 

The Court: Sustained. 

By Mr. Sedgwick: 

Q. Well, anyway, instead of being in George Washington 
Hospital seven days as you said yesterday, w^ere you not 
there five days only? A. I believe I said five days yester¬ 
day, sir. I am not sure. 

Q. I understood you to say seven. A. I think I said 
four or five. 

132 Q. All right. Now* you spoke yesterday that two 
doctors recommended to you to have an operation, 

is that right? A. That is correct. 
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Q. But you have not followed the suggestion of either 
doctor in that regard? A. Not yet, no, sir. 

Q. And one of those doctors was Dr. Murphy? A. Yes; 
he was. 

Q. And the other one was Dr. Fulcher? A. Yes, it was. 

• *•••#**•• 

133 Q. Aren’t you going to follow their advice? A. 
When I can; yes, sir. 

Q. Didn’t Dr. Fulcher tell you that the operation would 
require hospitalization only for a matter of a few days, and 
that you would be off from work about three weeks? A. 
No; he didn’t say how long it would require. 

Q. Didn’t he tell you that you would then be cured of 
any ailments you are now complaining of? A. I don’t 
remember exactly his statement. I don’t believe it was 
that. I think as I remember he asked me why I didn’t go 
ahead and have the operation. My answer to him was 
simply, one, that I couldn’t afford it, and two, that I had 
been in the hospital so many times that I wanted to get a 
rest. I was just sick of hospitals. 

Then he said, “Well, it is a comparatively minor opera¬ 
tion as far as the actual operation itself is concerned, but 
your worst part is the myelogram.” 

I said, “I know that. I have been through a myelogram 
and I don’t want to go through another one.” 

Q. Well, now, wait a minute. You say your operation 
and being in the hospital commenced in April 1951, but it 
was back in November 1950 that Dr. Murphy suggested you 
be operated on? 

• •*••*#••• 

134 Q. Well, I am picking up your last answer where 
you said your reason for not going was that you 

didn’t have the money, and that you had been in so many 
hospitals you didn’t want to go again. A. That is what I 
told Dr. Fulcher in 1952. 
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Q. Yes. Now my question is that your lone hospitaliza¬ 
tion commenced in April 1951, except the one way back in 
1925 wfith which we are not concerned. A. I beg your par¬ 
don. I had one in 1949, or in 1950, rather. I was in the 
hospital in 1950. I was in the hospital in 1951. 

Q. You are talking about Dr. Murphy? A. Yes, sir. I 
was in the hospital twice. 

Q. Twice in 1950? A. Once in 1950, and once in 1951. 

Q. All right. But when Dr. Murphy had you go in the 
hospital in 1950, it was before your 1951 operation 

135 and hospitalization? A. That is right. 

Q. Prior to your being entered in the George 
Washington Hospital, you had seen Dr. Murphy, had you 
not ? A. Oh, yes. 

Q. Now the only operation and hospitalization you had 
prior to that was long before this accident? A. Correct. 

Q. So you hadn’t had a lot of hospitalization so as to 
affect your thinking about it at that time? A. That is 
correct. 

Q. Now my question is, in relation to your going to Dr. 
Murphy and he recommending an operation, why you didn’t 
have it. A. Dr. Murphy didn’t recommend the operation 
until after I had left the hospital. Dr. Murphy—at the 
first time Dr. Murphy took me to the hospital and gave 
me the myelogram I understood from him that he was 
going to try traction. He thought an operation might be 
necessary, but he said, “We always try traction first to 
see if we can relieve the condition.” So he tried traction, 
and sent me home. Subsequently I still had trouble with 
it, so when I went back to him he then said, “I will still 
have to recommend that you have an operation.” 

I think that answers your question. 

136 Q. All right. But you didn’t in 1950, even 
in December, the next month, follow his advice? A. 

His advice was to try traction, which I did at home, at the 
hospital and at home. I was trying to give traction an 
opportunity to work. 
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Q. Well, whenever it was after the time you had seen him 
and he recommended the operation, when did you decide 
against it? A. I beg your pardon? I didn’t get your last 
question. 

Q. I am sorry. Whenever it was that Dr. Murphy ad¬ 
vised you to have the operation, did you decide against it? 
A. I haven’t decided against it yet, sir. 

Q. Oh, you haven’t? A. No, sir. 

Q. All right. Did I observe correctly this morning you 
sitting right here at the desk with a pen in your hand 
writing? A. No; I wasn’t writing. I sat with a pen in my 
hand. But I can write with it, however. 

Q. What was the idea yesterday in you using your left 
hand at the board? 

Mr. Bulman: Just a moment. I object to that, Your 
Honor. “What was your idea?” 

The Court: He answered it yesterday. 

Mr. Bulman: Sir? 

137 The Court: He answered it yesterday because I 
asked him if he was left-handed. 

You may inquire about it. 

The Witness: The difference between writing on a board 
that is elevated and writing on a desk, there is a lot of 
difference. I can write on a desk, but when I have to raise 
my arm up this— 

By Mr. Sedgwick: 

Q. Raise it this way? A. I can raise it, but I can’t keep 
it up for any period of time. I don’t write on the bulletin 
board. 

Q. Do you remember me asking you whether or not you 
wound your watch, and you answered yes? A. Yes, I can 
wind my watch. 

Q. And it is on your left wrist? A. I am not helpless, 
sir. 

Q. And you were winding it with the fingers of your left 
hand? A. That is right; these two fingers (indicating). 
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Q. Did I observe yesterday that you buttoned your coat 
with your right hand? A. Yes. 

Q. And told Mr. Pitts yesterday that within two weeks 
you started driving a car? A. Yes. 

138 Q. What kind of a car was it? A. Oldsmobile. 

Q. A gear shift car? A. Gear shift. 

Q. And you drove it continuously from then until now? 
A. I have a hydromatic. 

Q. You have been driving from two or three weeks after 
the accident until now? A. That is right. 

Q. Your permit has been continued? A. Certainly. 

Q. You have applied for a permit since this accident 
and you informed them of no disability? A. I just made 
an application for a permit. 

Q. And you have always gotten your tags each year for 
your car? A. That is correct. 

Q. Now you can handle your car efficiently in all traffic, 
can’t you? A. Oh, yes. 

Q. You make right turns with your right hand? A. Yes. 
Q. You do your housework at home? A. Most of it. 

Q. How about your lawn and that sort of thing, 

139 and hedges, or anything of that kind? A. I don’t 
have a hedge, but my lawn I pay a little boy next 

door to handle a power lawn mower for me, because I can’t 
handle it too well. 

Q. Since the accident have you ever held a baseball bat 
in your hand? A. No; I haven’t. 

Q. Never have, not even to hold it? A. No. 

Q. How about a basketball? A. I have held it. 

Q. How about a badminton racket? A. Yes. 

Q. Volley ball? A. Certainly I haven’t played with 
them. I have held them, if that is what you mean, that is 
right. 

Q. Did I observe you yesterday in the room out there, 
I believe it is the room outside the Assignment Commis¬ 
sioner’s office on the next floor, going over the transcript of 
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the testimony at the other trial? 1 believe your lawer has 
it now. Let me see if I can indentify it. 

The Court: Do you have it here? 

The Witness: Yes. 

By Mr. Sedgwick: 

Q. Do you remember looking it over yesterday, 

140 looking over your testimony? A. Yes, sir. 

Q. Were you not taking it and using your right 
hand and going over each page as you finished reading it? 
A. I don’t know. I may have used my left hand. Which¬ 
ever one you observed, that is the one I used. 

Q. Now Henry Brown’s name was mentioned by you 
yesterday as your assistant. A. Yes, sir. 

• **•*###•* 

141 A. I said we have an employed statf of eighteen. 
That includes custodial right straight on through. 

Q. Well how many, not custodial men, but how many who 
are interested in playing with the boys or disciplining 
them or supervising them in athletics or engagements of 
that kind? A. Just in athletics, or do you include 
recreation, education? 

142 Q. Everything. A. The whole building? 

Q. That is right. A. We have fifteen. 

Q. Fifteen? A. Fifteen altogether. Fourteen, because 
one is a clerk. 

Q. Fourteen. 

Now when you went there—when you first came to the club 
in Washington, how many did you have? A. Twelve, I be¬ 
lieve. Twelve to fourteen, I think it is. Twelve. 

Q. Now you have added to your statf those who care for 
the boys in the matter of their recreation, haven’t you? 
A. No. I just added to the statf to take care of additional 
memberships. 

Q. And you have received an increase in salary? A. 
That is correct. 
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Q. Haven’t you actually taken over the supervision of 
the club? A. I have always had the supervision of the 
club, from the very— 

Q. I understand that. Because of the increased number 
of members to where it has gotten up to 4,000, didn’t you 
tell us that made it impossible for you, yourself 

143 personally, to attend to all this recreation, that you 
now supervise it, isn’t that the fact? A. No; it is 

not. 

Q. You tell us the fact. A. The fact is simply this: The 
entire building is my responsibility. If the custodian is 
off, it is up to me to see that the fire is kept up. If I can’t 
get anyone to do it I will do it myself. If the recreation 
director is off sick, and we don’t have any provisions for 
sick leave, then I will have to go down and run the recrea¬ 
tion room, because all rooms have to be run. If the 
athletic director is sick, or is away, then I have to go in and 
run the gymnasium. The same holds true in the weight 
room, the boxing room, the trash, the library. 

Q. How after this accident have you been able to do this 
if you have been as sick as you have told us? A. I have 
had to stop as far as athletics. 

Q. How about the trash? A. I said those came under 
my supervision. I can’t do those now. Some things I can 
do, some things I can’t do. 

Q. Didn’t you tell us yesterday you could do everything 
to an extent, but if you did it to a further extent you paid 
for it? A. That is right. 

• ••*•**••• 

144 Q. You went back to work on about the 23rd of 
April. Did you work then throughout that month 

of April? A. I don’t know. I have a leave record. May 
I refer to it? I think I can tell you definitely. 

Q. Yes. I am glad you have it. 

Do you have it in front of you? A. Yes, sir. 
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Q. Tell me whether or not this accident happened on 
Friday, the first of April. A. That I can’t tell you. This 
says April 1st to the 24th. I returned to work on the 24th. 

Q. Let’s stop right there a minute. The 3rd and 10th 
and 17th of April were Sundays, weren’t they? A. That 
is correct. 

Q. And is Mr. Harry P. Child the supervisor of all Boys 
Clubs? A. He was. He is not with the organization now. 
Q. All right. Did you work on Saturdays? A. Yes, sir. 
Q. A six-day week? A. We work longer on Saturdays 
than we do on the week days. We are open from 3 to 9. 
But we are open on Saturdays from 10 until 9. 

• ••*•#*••• 

145 Q. You told us that the 23rd was the last day you 
were off in April? A. That is right. I returned to 

work on the 24th. 

Q. That is right. Now you didn’t take any time off 
thereafter until the next month on the 3rd when you took 
half a day to go to some doctor? A. I took four hours off 
on April 26th. 

Q. April 26th? A. That is correct. 

146 Q. To go to some doctors? A. Yes, sir. 

Q. Now was the next date then May 3rd? A. 
May 3rd, six hours. 

Q. You took six hours off? A. That is correct. 

Q. Was the next day May 9th? A. The next day was 
May 25th, according to my records. 

Q. How long did you take off? A. That was six hours. 
The Court: What was the date after May 3rd? 

The Witness: May 25th. 

The Court: How many hours. 

The Witness: Six hours. 

• *•*•*#*•• 

Q. Then that was two times that you w T ent to the doctor 
that you took time off for in May following this accident, 
right? A. Yes. 
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Q. Then in June? A. I might amend that. I don’t know 
whether that was to the doctors or whether I went home 
sick. I took leave on that particular time. 

Q. All right. Now’ is it a fact that in June you only 
took off half a day on the 1st of June, and one full 

147 day on the 9th of June, and w’orked all the other 
days in June? A. That is correct, sir. 

Q. And how’ about the month of July following this 
accident? A. July 19th I had four hours off. July 20th, 
twro and a half hours off. July 22nd, one day. July 25th, 
five hours. 

Q. And how’ about August? A. August, the entire 
month I w’as just off August 5th, one day. 

Q. August 5th. 

When wre list these dates or hours that you were off, all 
the other working days you w’orked full time? A. That is 
correct. 

Q. And in September? A. September I took September 
27th off, four hours. September 29th, four hours. 

Q. How* about October? A. October 6th, two hours. 
October 4th, three hours. 

Q. How r about November? A. November 9th, five hours. 
Q. Is that the only day in November you took off? A. 
That is correct. 

Q. How’ about December? A. December 6th, five 

148 hours. December 15th, three and half hours. 
December 13, three hours. December 27, six hours. 

December 28, one day. 

Q. Well, now’, the last two would be during the Christ¬ 
mas holidays? A. We wrork all during the Christmas holi¬ 
days, sir. 

Q. Now’ did you just take off, or did you go to see a 
doctor on these days? A. That I have no notation here 
on. I might be able to tell you if I looked at the other 
sheets. 

Q. Then wre can assume from your records, without 
taking up too much time, that all through the next year, 
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that is, January, February, March, April, May and 
through June, before we got into that discussion of mine 
this morning about the doctors, that you worked every day? 
A. No; in 1950 I was off also. Whenever the attacks 
occurred I would have to go home. 

Q. How about January? We might as well be certain 
about this. A. January 1950 we h ave two and a half 
hours. 

Q. Just one time? 

The Court: Once during the month? 

The Witness: No, sir. January 5th. January 4th, two 
and a half hours. January 19th, two hours. January 25th, 
four hours. 

The Court: Three days? 

149 The Witness: Four days, sir. 

The Court: How many hours on January 5th, two 
and a half? 

The Witness: Yes, sir. 

The Court: On January 4th? 

The Witness: Same, two and a half hours. 

The Court: And the 19th and 25th? 

The Witness: Two hours and four hours. 

By Mr. Sedgwick: 

Q. How many hours did you lose in the month of Feb¬ 
ruary? A. February, just three hours on February 2nd. 

Q. That is the only time in February? A. That is the 
only time, yes, sir. 

Q. How about March? A. I wasn’t off any more then 
until August 10th. 

Q. Then from February 2nd clear to August 10th you 
were working every day? A. That is correct. 

The Court: How much did you take off on August 10th? 

The Witness: Four hours. On the 23rd I had to take 
off four hours. 

The Court: How about September? 

The Witness: None in September. 


102 


The Court: October? 

The Witness: None in October. 

The Court: November? 

150 The Witness: November 21st I went to the 
hospital. 

The Court: Until— 

The Witness: Until December 2nd. That was for the 
myelogram and the electroencephalogram. 

The Court: Did you go back in December? 

The Witness: No, sir. 

The Court: You stayed off the rest of the month? 

The Witness: You mean back to work? No. I was off 
14 days. After 14 days I went back to work. 

By Mr. Sedgwick: 

Q. After November 22nd? A. November 21st to 
December 2nd is 14 days. 

The Court: Well, after December 2nd you worked? 

The Witness: Yes, sir. 

The Court: For the rest of the month? 

The Witness: For the rest of the year, yes, sir. 

The Court: All right. 

By Mr. Sedgwick: 

Q. And then in 1951, how about up until the time you 
went in April for your kidney operation? January, 
February and March of 1951, how many days were you off? 
A. I wasn’t off any time up until the time I went for the 
kidney operation. 

The Court: When was that? 

The Witness: That was in April. 

151 The Court: What date? What date does it show 
that you took off there? 

The Witness: Well, these dates are just on this par¬ 
ticular case. Those other dates would show up on that 
chart. 
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Mr. Bulman: We didn’t make any claim, Your Honor, 
for any of that time at all. He didn’t recapitulate it, but 
the records are here. 

The Court: You make no claim for any more time after 
December 1950? 

The Witness: No, sir; I don’t. 

By Mr. Sedgwick: 

Q. During your absence, whatever we may later as 
attorneys add them up to be, you were paid for all of that 
time? A. That is correct, sir. 

* # • * • * * * * * 

152 Q. Did you thereafter on or about the 15th of 
April go to the Corporation Counsel’s office for a 
traffic hearing in this matter? A. Yes; I was supposed to 
go to the Corporation Counsel’s office. 

Q. You weren’t wearing your sling that day, were you? 
A. Yes; I was. 

• * * # * * * * * • 

154 Q. Well, some officer came to you to talk to you 
about it? A. Yes; I remember talking to an officer 

at Freedmen’s. 

Q. How soon after the accident? A. I was in Freedmen’s 
Hospital, so it must have been a half hour afterwards. 

Q. Don’t you remember telling him you were hurt? A. I 
don’t remember telling him. I remember telling the doctor. 

# # * * * # « # # * 

Q. Yesterday when you said that you went over to the 
left side of your car and struck some part of the left side, 
and then I said, “May the record show that you are rubbing 
your right cheek and neck and shoulder,” how did 

155 you hit your right side against the left door? A. If 
you will recollect, sir, I testified that when the car 

swerved I was thrown against the left side. 

Q. That is right. A. And at the same time the other car 
struck us; that I was catapulted across the cab and hit my 
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right side against the right door on the opposite side. I 
so pointed to my right shoulder and the right back of my 
head. 

Q. Then let’s separate your statements. When you were 
hit against the left side, didn’t you hurt yourself? A. Not 
to my knowledge. I was just thrown over there by the 
sw r erve of the car. 

Q. Then there is no significance to you hitting the left 
side of the car so far as injuries? 

Mr. Bulman: I object. Just a moment, sir. I object to 
the “significance”. 

Mr. Sedgwick: Well, all right. I will reframe it, then. 
By Mr. Sedgwick: 

Q. In other words, you weren’t hurt in any way as a re¬ 
sult of the swerving of your car, is that right? A. To my 
knowledge. 

Q. And hitting the left side ? A. As a result of the swerv¬ 
ing of the car. 

Q. And hitting the left side of it, yes? A. To my knowl¬ 
edge, no. 

Q. All right. * * # 

* •*•*•*■### 

156 Q. Have you not seen the pictures of the taxicab 
in which you were riding? A. Oh, yes. I saw them. 

Q. Practically no damage to the left side of your car, is 
there? A. Well, that is according to the way you look at 
it. To me it seemed like a large amount of damage. 

Q. When you went to the right side of the car, as you say 
as a result of one car coming against the other, did you slide 
across the seat to hit your right shoulder, or how did you 
get over there? A. My recollection is flying through space 
and hitting it. 

Q. Did you notice whether your driver flew' through 
space, too? A. No; I couldn’t tell you what happened. I 
don’t think anvone else could tell vou during a time like 
that. 
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Q. Did you hit your shoulder after you flew through 
space? A. Yes. I hit my shoulder and the right side of 
my head. Q. What part of your shoulder hit the 

157 door? A. I magine—it must have been this part 
(indicating). 

Q. You didn’t go against it sideways? A. Which way 
I went against it I don’t know. I can just tell you what 
ached afterwards. 

Q. Have you seen the hospital records in your case? A. 
No; I haven’t. 

Q. You have not? A. No, sir. 

Q. Do you know whether or not you told the hospital 
that the only injury you sustained was a bruise of the right 
shoulder? A. At Freedmen’s Hospital? 

Q. Freedmen’s Hospital. A. Well, I didn’t tell them 
anything. I expected them to find out what was wrong with 
me. 

Q. Didn’t you want them to have the benefit of what hap¬ 
pened? A. I told them I was struck with an obstacle. I 
left the rest up to them. 

Q. You didn’t tell the hospital people where you were 
hurting? A. Oh, yes. I told them, and also, my right 
shoulder and the base of my right neck. 

Q. Then my question was, is it a fact or not that 

158 the only injury you claimed to the hospital doctors 
was that you bruised your right shoulder? A. I 

didn’t claim any injury. I told them what was hurting me, 
and I asked them to find out what was wrong with me. 

Q. The only thing that you told them that was hurting 
you was your right shoulder? A. My right shoulder, the 
right part of my head and neck. 

Q. I want to know whether you told him no more. 

Mr. Bulman: Your Honor, he answered that question 
three times. 

The Court: I think he has answered it more than once. 
Mr. Sedgwick: All right. 


106 


By Mr. Sedgwick: 

Q. Is it a fact that the day following this accident Mr. 
Pitts came to your home to see you about it, and you were 
not there? A. That I don’t know. 

Mr. Bulman: If he wasn’t there, how could he possibly 
know who came to see him? 

Mr. Sedgwick: Maybe his wife told him. 

Mr. Bulman: That certainly wouldn’t be— 

The Court: That is hearsay. 

Mr. Sedgwick: But it is cross-examination, because if I 
bring it out myself I am bound by it. 

• •*••••**• 

159 Q. Didn’t your wife tell you that Mr. Pitts or 
someone came to see you about the accident? A. I 

believe that someone came there and left a card with her, 
yes. 

Q. And wasn’t the name Pitts? A. Yes; it was Pitts. 
Q. Then did he come back the next day to see you, do 
you know? A. That I don’t know. 

Q. Were you out the second day following the accident 
also? A. Yes; I was out to the doctor’s office. 

• •••#####• 

Q. Did a Mr. Robert E. White come to see you on the 
fourth day following the accident? A. I believe he did. 

Q. Were you home then? A. Yes, sir. 

Q. You told him then that you had Mr. Curtis 

160 Mitchell for your lawyer? A. That is correct. 

Q. Is it a fact that you did not have Mr- Bulman 
as your lawyer until Januaryof 1950? A. That is correct. 

Q. I have only one more question, Mr. Polk. Are you 
willing to shake hands with me? A. Yes. I -would like to 
ask the Judge a question, if I may, sir, before. 

Mr. Sedgwick: I have no objection. 

The Witness: Your Honor— 

The Court: Go ahead. 
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The Witness: Mr. Sedgwick asked me to do that once be¬ 
fore. If he shakes hand, yes, but if he yanks like he did 
before, I suffer terrific headaches. 

Mr. Sedgwick: I won’t do it. 

The Witness: I just wanted— 

Mr. Sedgwick: Judge Bailey approved of what I did. 
Mr. Bulman: I object to that. He didn’t know he was 
going to yank him. 

The Court: Do you have any more questions? 

Mr. Sedgwick: I have no more questions. 

The Court: Step down. 

• ••••*•*#• 

161 Dr. James Robert Gladden 

was called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Bulman: 

Q. Doctor Gladden, will you please tell us your full name? 
A. James Robert Gladden. 

Q. And you are a practicing physician in the District of 
Columbia? A. Yes; I am. 

Q. And for how long have you been so engaged? A. Since 
1945. 

Q. And from what school of medicine did you graduate 
from, Doctor? A. Meharry Medical College. 

Q. What hospitals, if any, did you intern in? A. Provi¬ 
dence Hospital in Baltimore, and Freedmen’s Hospital in 
Washington, D. C. 

Mr. Sedgwick: If counsel will permit an interruption, 
we concede his qualifications. 

The Court: Very well. 

162 Mr. Bulman: I want to qualify him as an expert, 
your Honor. 


By Mr. Bulman: 

Q. What field of medicine do you specialize in, Doctor 
Gladden? A. Orthopedic surgery. 

Q. And what is the practice of orthopedic surgery? A. 
It actually deals with the conditions of bones and joints and 
allied structures. 

• ####*•*•* 

Q. Now, Doctor, did there come a time when you ex¬ 
amined Mr. Harry E. Polk? A. Yes; there did. 

Q. Would you please tell us on what date you first saw 
him? A. On April 1, 1949. 

Q. Was a history given to you by your patient, Doctor 
Gladden? A. He gave a history of being injured while 
riding in a taxicab that was struck by another taxicab 

163 about eleven-twenty a.m. on the same day. 

Q. Did you examine the patient on that day, 
Doctor? A. Yes; I did. 

Q. Would you please tell us what your examination re¬ 
vealed? A. At the time of my examination the patient had 
considerable swelling of his right shoulder. All motions of 
his shoulder were painful. 

Q. When you say that, what do you mean ? What manip¬ 
ulations, if any, did you put him through? A. All the 
various motions, elevation of his arm, carrying his arm 
forward, backward, and rotation in different directions. 

Q. Now when that was done to Mr. Polk on that day—A. 
That is right. 

Q. —what was elicited when you put him through those 
motions? A. It w’as very painful. 

Q. All right, sir. What else? A. And I noticed further 
on examination that there was some tenderness over the 
upper aspect of the superior margin of the shoulder. 

Q. What does that mean Doctor? A. That is up in this 
area (indicating). 

Q. I see. A. And over the upper medial and lat- 

164 eral margin of the scapula, which is the bone back 
here, the flat bone in back. 
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There was also a tenderness over the medial aspect of 
the right elbow and region of the ulna nerve. That would 
be in this area here (indicating). The patient complained 
of pain going down the ulna aspect of the forearm. That 
would be in this area (indicating). That would be the same 
side that the little finger is on. 

Further examination revealed that there was some di¬ 
minution of sensitivity to pin prick involving the right 
little finger, which is this finger here (indicating), and the 
ulna side, which is this half (indicating). 

In other words, a half of the fourth finger. 

Q. What do you mean by “diminution”? A. In other 
words, he was less sensitive to pin prick than in the rest of 
his hand or the fingers on the left hand. 

Q. Is that a customary test? A. That is one of the tests 
that you do for injuries where you feel you might have 
some nerve involvement. 

I did not find any evidence of any motor involvement. In 
other words, there was no evidence of any particular weak¬ 
ness or paralysis of any of the muscles of the interextrem¬ 
ity including the muscles of the hand. 

Q. As a result of this examination, Doctor, that you 
made, what was your impression or conclusion? A. Well, 
on the basis of my examination I felt that the patient 
165 had sustained an injury involving the ulna nerve. 

Q. What is the ulna nerve ? A. That is the nerve 
that comes off the brachial plexus and comes down along 
the ulna aspect of the arm and forearm. It supplies cer¬ 
tain parts of the extremity. 

Q. Now w r ere there any markings or bruises that you 
observed, Doctor? A. The only thing I noticed was this 
marked swelling. 

Q. And what does a marked swelling denote? A. Prob¬ 
ably it is a contusion of some type or some injury to the 
soft tissue. 

Q. I see. Now what if any treatment did you render to 
him? A. Following the examination, and after finding that, 
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I first felt that the patient had an injury to the bony parts 
of the shoulder, but x-rays did not reveal any evidence of 
any injury to his shoulder. So I felt that on the basis that 
the patient had the swelling and possible injury to the ulna 
nerve, I used the usual type of physical therapy that is 
advocated for injuries of that sort. 

Q. Did you give him that treatment, Doctor? A. I 
started that treatment immediately afterwards. 

Q. And for how long a time did you treat him? Will you 
please look at your records? A. I treated him rather 

166 frequently up until the 21st of April. 

The Court: Tell us the dates you treated him. 

The Witness: The 2nd of April, the 6th of April, the 7th 
of April, the 8th. 

The Court: Wait a minute. First, the 2nd— 

The Witness: 6th, 7th, 8th, 9th, 11th, 12th, 13th, 14th, 
15th, 16th, 18th and the 21st. 

The Court: He came to your office on those occasions? 

The Witness: That is correct. 

The Court: And you gave him what kind of treatment? 

The Witness: Short wave or diathermy treatments to 
the shoulder. 

By Mr. Bulman: 

Q. Now, Doctor, based on your treatment and the period 
which you have just indicated to his Honor, would you 
please tell us whether or not you made a diagnosis and 
prognosis as of that date as to his condition? A. Well, I 
felt that the patient still had symptoms of an injury in¬ 
volving the ulna nerve at the end of the period of treat¬ 
ment. 

Q. W 7 hat were those symptoms that you found at the 
end of all of this treatment, Doctor? A. Well, on May 
14th, 1949, I reexamined the patient and I found that he 
had hypesthesia, which is the same thing as a decrease in 
sensation in the ulna distribution over the fourth 

167 and fifth right fingers. The patient at that time 
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complained of a tingling ? msation down in the ulna aspect 
of the arm. The motor inervation at that time seemed 
to he intact. I think that was the time that I sent my first 
written report on the patient. 

Q. Now, Doctor, with respect to Mr. Polk, as of this date 
will you please tell us whether or not he complained to you 
of any headache? A. He did. 

Q. And when he came in to see you would you please tell 
us on these occasions of your treating him whether or not 
he made complaint relative to his head? A. Well, he grad¬ 
ually complained of headaches. His complaints seemed to 
be increasing as far as his headaches were concerned. 

Q. Did you or did you not treat him for his headaches? 
A. No; I didn’t treat him for his headaches. 

Q. As time went on, did you refer him to another doctor 
with respect to this complaint? A. Yes; I did. 

Q. And to what doctor did you refer him? A. I referred 
him to Doctor Williams. 

• • * * * # # * # • 

168 A. He is a neurologist. 

Q. Do you know of your own personal knowledge 
whether or not Mr. Polk did go to see Doctor Williams? 
A. That I can’t remember exactly. 

Q. Did he come back to you at any subsequent time, 
Doctor? A. Yes. 

Q. And say something to you concerning Doctor Wil¬ 
liams? 

Don’t tell us what he said. A. Well, T don’t remember. 
I didn’t make any notes in regard to any statements that 
he made regarding his visit to Doctor Williams. 

• # • • * * * # # * 

Q. * * *please tell us whether or not Mr. Polk came to see 
you again? A. I saw’ him again on June 4th. 

Q. What year? A. 1949. 

169 Q. What was his condition? A. And his complaint 
then was headaches and pain over the right side of 

his neck. 



Q. With respect to his arm, would you please tell us what 
the condition of his arm was at that time? A. The findings 
had not changed. 

Q. When you say “findings” what were they? A. Well, 
he still had this numbness over the ulna aspect of his fourth 
and fifth right fingers. 

Q. Did you see him subsequent to that again? A. I saw 
him again on August 29th. 

Q. What was his condition at that time ? A. He still had 
the same complaint. 

Q. What was that? A. Pain down his arm, ulna aspect 
of his forearm, and pain in his neck, and complained about 
the headaches. 

Q. WTien again did you see him? A. Then I started— 

The Court: Just a minute, Doctor. 

Will counsel come to the Bench, please? 

(At the Bench:) 

The Court: If you people don’t object to it, I don’t care, 
but I don’t think it is proper for the doctor to be telling 
us about complaints. 

Mr. Bulman: Yes; he can. 

* *###•*#*• 

171 Q. Doctor, when is the next time that you saw Mr. 

Polk? A. Well, then we began stimulation of his 
ulna nerve, using sinusoidal current. 

The Court: WTiat is that ? 

The Witness: That is a galvanic type of current. It 
stimulates the nerve itself. 

The Court: You mean electrical current? 

The Witness: Yes. 

The Court: When was that, Doctor? 

The Witness: That began on the 30th of August. 

By Mr. Bulman: 

Q. What year? A. 1949. 

Q. ’49? A. Yes. 


172 
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Q. When you say “stimulate the nerve’’ would you 
please explain to his Honor and the ladies and gentlemen 
of the jury exactly what the function of that metallic or 
galvanic current is, Doctor? A. Well, it has a peculiar 
property of stimulating. In a lot of instances you have 
diminished flow of reflexes through a nerve or impulse, and 
by the use of the sinusoidal current you can increase the 
flow of impulses. In other words, if you have a nerve that 
is partially injured, you can get the same amount of stimu¬ 
lation by using the sinusoidal current as would ordinarily 
be carried out by the nerve. You can also increase the flow 
of impulses so that you are responsive. 

The Court: What is the method used, Doctor? 

The Witness: You have a cuff where you have a negative 
through a negative pole, and that is attached to some part 
of the body, usually the opposite arm. Then you have an 
applicator which has a felt base with a flat piece of metal 
that is in contact with the positive pole. That is wet 
usually so that you can get the current to pass through. 
You apply that at some part along the ulna nerve, usually 
in the region of the injury, or somewhere along the course 
of the nerve to wherever you have your involvement. By 
increasing the amount of current or decreasing it, I mean, 
whatever method you want to use, you can actually 
173 stimulate the nerve to the point where you get a defi¬ 
nite response of the muscles that are innervated by 
that nerve. 

By Mr. Bulman: 

Q. Is that an accepted practice for the condition that 
you found in Mr. Polk? A. That is an accepted practice in 
some instances where you have an injury to a nerve. 

Q. Now how frequently did you apply that treatment to 
Mr. Polk, if you know, Doctor? A. We gave a course of 
ten treatments. 


Q. Did that produce any result, Doctor, that particular 
treatment ? A. Still didn’t have too much of an effect upon 
his general condition. 

Q. I see. 

Now when again did you see him, Doctor? A. I think the 
last time that I saw him for treatment at that particular 
time was on November 29, 1949. 

Then I saw him again on— 

The Court: What did you do on November, 29, 1949? 
The Witness: Well, he was referred to a neurologist. 
The Court: You referred him on November 29th? 

The Witness: No; he was referred before then. 

The Court: You saw him on November 29 professionally, 
you mean? 

174 The Witness: For treatment. 

The Court: What kind of treatment? 

The Witness: Sinusoidal. 

The Court: Oh, that was the last of the ten treatments? 
The Witness: That is right. 

The Court: And did you see him thereafter? 

The Witness: I saw him again in 1952. 

• • *•**•**• 

• • * On October 27th. 

The Court: Did you treat him then? 

The Witness: No; I just examined him. 

• *****###• 

The Court: What did you do after you got the history? 
The Witness: I didn’t do .anything at all. 

• ********* 

The Witness: Yes; I examined him. 

The Court: Did you go over his shoulder and his arm 
and the back of his neck and the two fingers of his hand? 
The Witness: That is right. 

The Court: What did you find? 
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The Witness: Well, there was some diminution of 
sensation to touch over the ulna and there was less diminu¬ 
tion to pin prick over the fifth right finger and the ulna side 
of the fourth finger that I had found previously. 

The Court: Would you say there was much of a change 
in his condition from the last treatment you gave him? 

The Witness: There was some. There wasn’t as much. 

The Court: There wasn’t much change? 

The Witness: There wasn’t very much of a change. 

By Mr. Bulman: 

Q. Now the condition that you found that day on the ulna 
nerve, would you please tell us whether that condition will 
be permanent? A. I thought on the basis of approximately 
two years with no particular change, certainly the outlook 
wasn’t too good. 

Q. Is there anything that you can do in the treatment of 
this condition other than what you have done, Doctor? A. 
Well, the patient w^as—I think the injury to his disc was 
suspected, and the patient also had some changes of his 
cervical spine, and there was some question as to whether 
surgery for the disc could relieve his symptoms. 

Q. Do you know of your own personal knowledge whether 
he was referred to a neurosurgeon? A. He was seen 
176 by a neurosurgeon. 

Q. And do you know what neurosurgeon that was? 
A. I think it was Doctor Murphy. 

Q. You had nothing to do with that feature of the case, 
did you, Doctor? A. No. 

Q. Other than what the patient told you, you didn’t treat 
him for that condition? A. No. I didn’t treat him for the 
disc protrusion. 

Q. Now with respect to the hand and the arm, Doctor, 
this ulna nerve injury, would you please tell us whether any¬ 
thing can be done for it medically at this time other than 
what you have already done? A. I don’t feel that any 
type of medical treatment will give him any particular 
relief. 
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Q. Doctor, based on your examination and treatment 
over these years that you have indicated, would you please 
tell us whether or not the condition of the ulna nerve will 
be permanent? A. There is a good possibility. 

Q. Would you please tell us, Doctor, what effect the in¬ 
jury to the ulna nerve as you found from your examination 
has upon the strength and the motion of the arm? A. Well, 
it has a very decided effect on the patient’s activities. 

Q. In what manner, Doctor? A. Because of the 

177 discomfort and the tingling sensation that he con¬ 
tinues to have. 

Q. In what manner does the nerve injury affect the use 
of that arm such as holding or doing active work with it? 
A. Well, eventually I sort of feel that he will begin to show 
a certain amount of motor involvement. In other words, 
probably a certain amount of weakness in the use of the 
hand. 

Q. Now, Doctor, from your examination and your treat¬ 
ment of this patient, would you say that as time went on, 
because of this nerve injury, that the motor use of the arm 
will diminish? A. I think there is a good possibility. 

Q. And is there any way of knowing that except time? 
A. Well, that’s all, except a more radical attempt of treat¬ 
ment on the patient. 

Q. WTiat more radical treatment can there be other than 
what you have given? A. If there is an exploration for a 
possible disc protrusion, there might be some relief, but I 
doubt whether all of his symptoms will be improved as a re¬ 
sult of disc surgery. 

The Court: You don’t know anything about the disc pro¬ 
trusion, do you? 

The Witness: I mean, that is always a possibility. 

The Court: No. You didn’t examine him for it? 

The Witness: I didn’t do the myelogram or anything. 

The Court: So you don’t know of your own per- 

178 sonal knowledge about the disc protrusion? 
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The Witness: Well, only from my talking with the 
neurosurgeon. That’s all. 

The Court: Yes. Now, you said there were changes of 
the cervical spine. 

The Witness.: There were some changes of the cervical 
spine by x-ray. 

The Court: Did you see that yourself? 

The Witness: I saw the x-rays. 

The Court: When was the x-ray made ? 

The Witness: I don’t remember the exact date. 

The Court: Do you have it on your record? 

The Witness: No; there was an x-ray made on the 1st of 
April. 

The Court: Now, was the April 1st x-ray seen by you? 

The Witness: I saw the films, yes. 

The Court: Were there any changes in the cervical Spine 
then? 

The Witness: There were some changes in the cervical 
spine. 

The Court: What kind of changes ? 

The Witness: There—I guess you would consider them 
as arthritic changes of the cervical spine. 

The Court: That would have taken place regardless of 
the accident, wouldn’t it? 

179 The Witness: Well, that is a fairly common find¬ 
ing in patients that age. We see it very often just 
in routine x-rays. 

The Court: It is not a result of trauma or anything? 

The Witness: No, they usually have—very seldom do 
the patients even have symptoms. 

They will have changes but no symptoms. 

By Mr. Bulman: 

Q. In other words— 

Mr. Sedgwick: Now may we not have counsel’s inter¬ 
polations? 

Mr. Bulman: I can question him. 

The Court questioned him. 
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Mr. Sedgwick: Yes; I have no objection to that. He says 
“in other words”. Now he is going to rephrase— 

The Court: You can ask the question. 

Mr. Bulman: Very well. 

By Mr. Bulman: 

Q. Doctor, human beings, all human beings have certain 
arthritic changes as they go along in years, isn’t that true? 
A. Well, in the cervical spine usually before the age of 
twenty-five there are no changes. 

Q. Subsequent to that time? A. But after the age of 
twenty-five you begin to see certain changes. 

Q. Doctor, may people have arthritic changes take place 
in the cervical spine without their even having knowl- 
180 edge of it? A. Well, let’s put it this way. I have 
been shown that approximately eleven per cent of all 
people have changes in the cervical spine between the ages 
of thirty and forty. 

The Court: The question is, they can have it but not 
know about it? • 

The Witness: No symptoms. 

By Mr. Bulman: 

Q. Now, Doctor, if they are in that condition and then 
trauma occurs or a blow occurs to that area, what effect 
does that have upon the arthritic changes? A. Well, it can 
possibly aggravate an existing process and cause symp¬ 
toms. 

Q. Now Doctor, what is your bill for the treatment of 
Mr. Polk? A. I think the total was $197. 

Q. $197? A. Yes. 

Q. Doctor, is this a fair and reasonable bill for the serv¬ 
ices that you rendered to him? A. I thought so. 

The Court: Have you marked the bill ? 

Mr. Bulman: No. I have it right here. 

The Court: Plaintiff’s Exhibit No. 3 
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I take it there is no objection? 

Mr. Sedgwick: None whatever. 

• • • • * • * • • • 

181 Cross-Examination 
By Mr. Pitts: 

* **•#**#*• 

183 Q. Did he give you any history of his right ex¬ 
tremity ever having been paralyzed? A. Before? 

Q. Yes. A. No; he didn’t. 

• • * * * * # * * ' • 

Q. Do your records indicate any objective findings in the 
area of the right side of his head or his ear? A. In his ear, 
no. 

Q. Or in that area? A. No; not in his ear. 

Q. Was there any discoloration on the side of his 

184 head at all? A. Not that I noticed. 

Q. Was there any swelling on the side of his head? 
A. There was a swelling on his shoulder, and that was so 
marked, you couldn’t determine whether he had any swell¬ 
ing of his neck or not. 

Q. Did he give you a history of having sustained a blow 
to his head? A. There was a history of his having struck 
his head on the right side. 

Q. But there was no swelling or discoloration? A. I 
didn’t notice any particular discoloration. 

Q. Did you question him as to the severity of this blow 
to his head? A. What do you mean when you say “sev¬ 
erity”? 

Q. I mean to determine in this type of case whether or 
not there is any possibility of a concussion. Now, did you 
take that into consideration in your examination? A. Yes; 
I thought about it. I mean the patient didn’t give me any 
history of having been unconscious as such. 

Q. He gave no history of being unconscious? A. Not to 
me. 
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Q. And you saw nothing in your physical examination to 
indicate that there was any concussion at all or any damage 
to his head, is that correct? A. Well, the patient 

185 stated that he struck his head, and I don’t know what 
expression he used. He had no open wound, and 

there wasn’t any evidence of discoloration, so I don’t 
know what can be expected, to find otherwise. 

Q. I don’t know either. That is your field. I just want 
to know if you found any objective findings as to the in¬ 
juries on the right side of his head? A. The swelling of 
his shoulder and the swelling, possible swelling of his neck. 

Q. I believe in your notations you have a finding that 
there was no evidence of cerebral concussion. A. No ob¬ 
jective evidence. 

I wouldn’t say that there was no evidence. I would say 
there was no objective evidence. 

Q. No objective evidence? A. That is right. 

Q. When the patient was discharged by you on the 14tli 
of May, do you have any records or can you recollect 
whether or not there were any instructions as to a subse¬ 
quent activity pursuant to his duties? A. I think I advised 
him that he could return to work, but I told him I thought 
he should take it—not trv to do too much at a time. 

Q. Were you aware— A. Since— 

Mr. Bulman: Just a moment. He hasn’t answered 

186 the question. 

Mr. Pitts: I am sorry. 

Mr. Bulman: You may complete your answer, Doctor. 

The Witness: Since his "work to a great degree was of a 
supervisory nature, I felt that he could do some of his work 
without too much difficulty. 

By Mr. Pitts: 

Q. Did you inquire of him what his duties consisted of 
at the time? A. I think he was working at the Police Boys 
Club, and I imagine it was supervising play, and that sort 
of thing of the boys. I imagine he participated in some 
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of the things that were done, but I doubted whether he 
could participate in things like basketball and that sort of 
thing. I told him I thought he shouldn’t try to do that. 

Q. During his course of treatment with you between 
April 1, 1949, to May 14, 1949, did he ever complain to you 
that he was not able to carry out his usual duties, or that 
he feared any reduction in his ability to carry out those 
duties? A. Well, I never suspected that he could carry out 
all of his usual duties. 

Q. Did he affirmatively suggest to you that he was con¬ 
cerned with that problem? A. Yes; I mean he felt that he 
would like to be able to do all the things that he had done 
before he was hurt. 

187 Q. And it is your recollection that those duties 
were primarily supervisory? A. No. I felt that he 

could do the supervisory phase of his work. 

Q. Now if I may quote from your notation, Doctor: 

“From a functional standpoint the patient will be able 
to continue in his usual activities.” 

* * * # * # # # * • 

Q. So when you made the statement that the patient 
would be able to continue in his usual activities, you didn’t 
mean as of the date of the letter? A. No; I didn’t say that. 

• •*#•*«### 

188 The Court: You said in the letter that he could 
return to his work? 

The Witness: I felt from a functional standpoint the 
patient would be able to continue with his usual activities. 
The Court: What do you mean by “his usual activities”? 
The Witness: Well, I felt at that time since most of his 
activities were of a supervisory nature that he could con¬ 
tinue to carry on his work from a functional standpoint. 

The Court: You knew then at that time that he was head 
of the Police Boys Club in that particular section? 

The Witness: Yes; I did. 
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The Court: And you knew that he instructed the boys 
in various sports, did you? 

The Witness: I felt that he could supervise the boys in 
their play. 

The Court: Not supervise. Did you know that he 

189 taught them and actually played? 

The Witness: I had already advised him against 

that. 

The Court: Advised him not to do that ? 

The Witness: Yes. 

The Court: Is that all? 

• *•**•*#*• 

Cross-Examination 
By Mr. Sedgwick: 

Q. Doctor, from a layman’s point of view, so that we will 
understand about it, may I ask you this question? 

Not considering for a moment the nerve that you told us 
about, how soon did the swelling go down ? A. The swell¬ 
ing subsided within a period of weeks. 

Q. Within a period of how long? A. Weeks, a couple of 
weeks. 

Q. And the contusion? The word “contusion”, that you 
used, that is a bruise, isn’t it? A. Yes; it is an injury to 
the soft tissue. 

Q. That is right. And a contusion is the discolored area 
that we see which may or may not be accompanied by swell¬ 
ing? A. It doesn’t necessarily have to have discoloration. 
Any injury to soft tissue. I mean soft tissue you 

190 would consider as a contusion whether you have any 
discoloration or not. 

Q. All right. The swelling went down in two weeks, you 
say? How soon did the bruise disappear? A. Well, I 
didn’t notice any actual bruise. 

Q. You didn’t see any bruise at all? A. As such. 

Q. I see. All right. 
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And the only objective finding that you can make from 
your entire examination of him the first time was the bruise 
on his shoulder? A. I didn’t say he had a bruise. I said 
he had a swelling of his shoulder. 

Q. Swelling? A. And he had objective signs of an in¬ 
jury involving the ulna nerve. 

Q. Yes. I am separating the nerve for a moment. I will 
come back to it, however. I am not trying to get it out of 
the case. 

Then in two weeks all objective signs passed out of the 
picture, and you didn’t see any? A. He had no swelling 
in two weeks, but he still had involvement of his ulna nerve. 
Q. All right. In the normal course of events a swelling 
such as he had in his shoulder, how soon would the 

191 pain go away not counting the ulna nerve? A. Well, 
that is variable because you can’t tell just how much 

damage is really done. 

Q. Well, in this case, in his case? A. You can’t tell in 
any case. 

I mean you can’t say how soon a contusion will or a 
patient will be completely free of pain from any type of 
contusion. I mean it is a matter of symptomatology rather 
than objective findings. 

Q. Well, from your experience, and having treated a 
great many cases, can’t you tell about how long in the 
average? A. No; you can’t. 

Q. The pain subsides? A. No; you can’t. 

Q. You can’t? A. I never have been able to. 

Q. All right. 

Now this ulna nerve involvement that you told us about 
you said did not concern the motor of the body. A. The 
motor elements. 

Q. That is right. A. Yes. 

Q. Did you have any feeling that it might be that this 
ulna nerve was injured down in this area between the. 

192 elbow and the wrist? A. No; I didn’t, because the 
patient’s swelling was in his shoulder, and most of 

his pain was in that particular area. 
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Q. Look at your report of May 29, if you will, please, 
sir, and read the last line to us as to your prognosis, the 
last line of the report in its entirety to the jury. A. “It is 
not possible to state whether injury to the nerve occurred 
in the brachial plexus or somewhere in the course of the 
nerve down to the hand.” 

Q. Now coming hack to my question, you didn’t know 
whether it was back here by the scapula or whether it might 
be down here somewhere, did you! A. I couldn’t tell. 

Q. And you said it was impossible to state— A. At 

that time. 

Q. —where it had occurred. A. At that time I felt that 
it was impossible. 

Q. And you have never found, out of your own knowledge 
since, anything different, have you, unless you want to 
speculate! A. That is possible. 

Q. Am I correct? A. It is possible. 

Q. Now the only other thing that he told you was that he 
had headaches, and you said you gave him no treat- 

193 ment for that? A. No; I didn’t. 

Q. Is that wdiat you said? A. That is correct. 

• *#••*##** 

Dr. James Peter Murphy 

* ********* 

194 Q. And you are a practicing physician in the Dis¬ 
trict of Columbia? A. Yes, sir; I am. 

Q. And for how long have you been so engaged, Doctor? 
A. Since 1946. 

Q. And from what school of medicine did you graduate, 
Doctor? A. Yale, 1939. 

« *#•**•#** 

A. I had post graduate training at Yale, the University 
of Illinois, the University of Minnesota, George Washing¬ 
ton University. 

* • *•••**•* 
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Q. Doctor, do yon specialize in any branch of medicine? 
A. Yes; I do, in neurological surgery. 

Q. And how long have you been engaged in that spe¬ 
cialty? A. Since 1946. 

• ********* 

A. I first saw Mr. Polk October 4, 1950. 

• •##*#***• 

196 Q. And would you please tell us first of all the type 
of examination you gave him, and what that exami¬ 
nation revealed to you ? A. The examination of the nervous 
system— 

Q. Please proceed. A. The positive physical findings at 
the time of the examination on October 4, 1950, included 
tenderness in the lower neck on the right, which was in¬ 
creased by compressing the head on the neck and 

197 caused radiation of pain into the right shoulder and 
arm. 

Q. What do you mean by “compression of the head”? 
A. Mild squeezing downwards with the head tilted towards 
that side. 

The Court: You say there was tenderness in the lower 
neck? 

The Witness: Yes; that is correct. 

The Court: And then when you pressed the head down 
the pain radiated down on the shoulder’ 

The Witness: And into the arm. 

The Court: And into the arm? 

The Witness: Yes, sir. 

There was also tenderness just above the right collar 
bone over the brachial plexus, which is the group of nerves 
which go down the neck into the arm. 

There was definite loss of sensation to pin prick over the 
back of the head, neck and shoulder on the right, with less 
definite but still valid—that is present—loss of sensation 
in the right forehead. 
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There was weakness of flexion of the right arm. De¬ 
crease of the biceps reflection, which is the reflection jerk 
from this muscle here (indicating), and loss of sensation 
over the right little finger. 

There was also very slight but I thought definite weak¬ 
ness of the right leg at that time. 

198 The remainder of the neurological examination 
was within normal limits. 

By Mr. Bulman: 

Q. Now, Doctor, subsequent to your examination, tell us 
whether or not you ordered Mr. Polk to submit himself for 
further study at George Washington University Hospital? 
A. Yes, that is correct. 

He was admitted to George Washington University Hos¬ 
pital as a patient from November 21, 1950, to November 
26, 1950, inclusive. 

Q. Now, Doctor, prior to the time that he was admitted 
to the hospital, based upon your examination and the his¬ 
tory which you obtained from the patient, did you come to 
any diagnosis as to his condition? A. I believed that he 
had a neck injury, an injury to the cervical spine, with 
probably a protrusion. That is a herniation or internal 
rupture of the cervical disc, the shock absorber between the 
two vertebrae, probably at the fifth or sixth level. 

• *#•*•*#*# 

199 Q. And when you say “a herniation of a disc” 
what is meant by a “herniation of a disc”, Doctor? 

A. Well, it is rather difficult to describe. I could probably 
draw it, if that is permissible. 

* • **•**##* 

The Witness: (making diagram) The disc is built like 
a drum, looking at the spine as though it were cut right 
down the center, the person was cut right down the center. 
Here are the vertebral bodies, and here are the shock ab- 
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sorbers or cushions between, and the interior is filled with 
a soft cartilage in here, which is not fluid, but like gristle. 

Back here is the spinal cord. Here is the spine which we 
can all feel and see in our back. This runs through a hous¬ 
ing in the spine which looked at on the front looks like this 
were the disc here, this being the spinal cord in the center. 

Now out from between these spines, the nerves naturally 
have to leave the spinal cord and go to the body, otherwise 
the spinal cord would have no function, and the 

200 nerves come out here. 

* *#***##*# 

A. They come out here. And in this case the cervical 
spine, the spinal cord of the neck going towards the arm. 

Now w T ith injury, which injury does two things, it inter¬ 
feres with the blood supply to the disc so that this soft 
material becomes even softer, and it tears this capsule here 
which is made out of fibrous connective tissue, and will 
rupture subjected to an unusually sharp strain as in a neck 
snapping type of injury, which puts a tremendous amount 
of force on the shock absorbers in the neck under those cir¬ 
cumstances. 

It is like an abdominal hernia, a pouch comes out, only it 
doesn’t come out through the skin, but it is an internal 
rupture against the nerve out from the spinal cord in this 
case to the arm. So that the rupture in this case would 
occur like that. The soft material comes out and squeezes 
the nerve against the overlying bone. 

That is a herniated disc. It is also called a protruded 
disc. It is also a ruptured disc. 

It doesn’t make any difference. It is very analogous in 
its anatomy to an abdominal hernia. It causes trouble 
against the overlying spine. 

201 Q. Doctor, when a nerve is pinched in a situation 
such as the type that you have just indicated, does 

that produce pain? A. Yes. That pain is usually severe. 
It is increased by anything that would actually push these 
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two bones together and cause even more cartilage to come 
out, so to speak, or would cause a protrusion, which under 
those circumstances might then go back in place. That is 
the advantage of this head compression test. You can’t 
squeeze somebody’s neck very hard, and you can’t displace 
it more than a millimeter or two, which is hardly anything, 
but it may be just enough to assist in making the diagnosis 
by causing the disc to push out further. 

The Court: Where was this particular disc, this hern¬ 
iated disc located, Doctor? 

The Witness: (After resuming the witness stand) Well, 
from the clinical findings my impression was that it was 
at the fifth or sixth cervical level. The x-rays showed an 
abnormality. The myelogram test showed an abnormality 
that it is between the sixth and seventh vertebrae. 

The Court: And that is what you conclude it is, between 
the sixth and seventh? 

The Witness: Well, I am sorry. That unfortunately many 
times even with objective examination, diagnosis, particular 
studies, cannot be as accurate as an actual direct 
202 examination, and I would think it is either at the 
sixth or seventh level, because most of our diagnostic 
studies, even x-rays, are not infallible, unfortunately. There 
is no question about the condition from the clinical point 
of view, and there is an abnormality of the disc in the 


\ 

V 

I 

j 


x-ray. 


By Mr. Bulman: 

Q. Now, Doctor, you came to this diagnosis based upon 
your clinical examination when you first examined Mr. Polk, 
is that correct? A. Yes; that is correct. 

Q. Now, Doctor you then told him to submit himself to 
the George Washington Hospital for the purpose of fur¬ 
ther examination, isn’t that correct? A. That is correct. 

Q. Now did he do so? A. Yes. 

Q. When was he in the hospital? A. He was in George 
Washington Hospital from November 21 to November 26 
inclusive, 1950. 
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Q. Now while he was confined to George Washington 
University Hospital, would you please tell us what pro¬ 
cedural examination you made concerning your clinical di¬ 
agnosis? A. Well, he had two types of objective studies. 
One is an electroencephalogram. 

203 Q. What is that? A. Which is a brain wave tracing. 
It is like an electrical tracing of the brain’s activities, 

like an electrocardiogram is a tracing of the activities of 
the heart. It is done to see if the electrical rythm is normal. 
That was not ordered in Mr. Polk’s case because of his 
neck, shoulder, arm pain. It was because at the time of 
the accident he said that he had been knocked out and lost 
his speech for a short while. The electroencephalogram was 
normal. 

Q. In other words, as far as the electroencephalogram— 
A. That test in itself was all right. 

Q. Now what other examination was made? A. What is 
called a myelogram. 

• • * * • * * * • • 

Q. Did you perform the myelogram on Mr. Polk? A. 
Yes. 

(Making diagram) The patient in x-ray lies on the 

204 x-ray table bent forward like this. 

By Mr. Bulman: 

Q. Keep your voice just a little bit higher. A. O.K. 

He is supposed to be reclining. A needle is inserted 
here in the lower end of the spinal canal. In this case when 
it is the neck that is to be examined, after oil is injected 
through a syringe here into the spinal canal— 

Q. What must be done before the oil is inserted? A. 
Well, a spinal puncture is performed. And when fluid is 
obtained oil is put in. Then the oil is rolled down into the 
neck by lowering the head of the table, because oil is 
heavier. This particular oil is heavier than spinal fluid, 



130 


although most oil as you know floats on the surface of 
water. This is a heavy type of oil, and it will roll down 
into the neck. And just as a plain x-ray film of the ab¬ 
domen will not necessarily show a gastric ulcer or a stomach 
ulcer, because it won’t even usually show the stomach, but 
when a patient takes barium, drinks this white liquid in the 
x-ray department, the stomach is now apparent because it 
is filled with something that will show up in x-ray. So the 
interior of the spinal canal and the cord and its nerves 
and any external pressure on them will show up, whereas 
it didn’t show up in the plain x-ray film, because this oil is 
opaque. That means dark. It will throw a shadow 

205 on the screen. That is why it is used. It is very 
similar to a barium examination of the intestinal 

tract for ulcers by showing up things by contrast. 

So after the pictures are made, then the foot of the table 
is tilted down again, and the oil is pulled back here and it 
is withdrawn. 

It sounds terribly complicated. Ordinarily it is not too 
severe, and not particularly painful, but sometimes after 
such a procedure there is a headache which will last for 
several days. It is not dangerous, it is inconvenient. It 
is quite a price that has to be paid sometimes for getting a 
more accurate evaluation of what is going on in the spinal 
canal. 

********** 

Q. Now, Doctor, this type of examination was made on 
Mr. Polk while he was confined in the hospital? A. Yes. 

Q. And x-rays were taken? A. That is right. 

Q. And based upon the myelogram and the x-rays, will 
you please tell us what they revealed? A. They revealed 
that the disc, between the sixth and seventh cervical ver¬ 
tebrae, was abnormal. 

Q. And what did that convey to you? A. That 

206 tended to confirm my opinion that the patient had a 
disc rupture in the neck. 
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Q. What treatment was rendered to Mr. Polk while he 
was confined to the hospital? A. Well, he naturally wanted 
to avoid an operation if possible, and many of these con¬ 
ditions will respond to traction on the head, because when 
those bones are pulled apart, so to speak, by weight on the 
head, pulled apart ever so slightly, the cartilage may he 
sucked back into place again as the spine is elongated very 
slightly, and pressure taken off the nerve root that way. 

It is a simple way to treat neck, shoulder and arm pain, 
and sometimes it is very frequently successful. So that 
was done in Mr. Polk’s case. He reported benefits. So 
nothing further was done in spite of the x-ray appearances 
as described. 

Q. Doctor, is this a conservative method of treating a 
herniated disc, this traction? A. Yes. 

Q. Now being in traction, is that comfortable or uncom¬ 
fortable? A. Well, it is not terribly comfortable, because 
there is a strap around the chin and the neck is being pulled 
on, but it is more comfortable than having the pain in the 
neck, shoulder and arm. 

Q. Now, Doctor, subsequent to Mr. Polk’s stay in the 
hospital, did he again come to you for examination? 
207 A. Yes; he did. 

Q. Without telling us what complaints he made to 
you, did he make complaints to you? A. On October 28, 
1952, he did. 

Q. Did you examine him on that occasion? A. Yes. 

Q. Would you please tell us the result of your examina¬ 
tion as to his condition? A. At that time he still had the 
sensory loss, and in the back of the head, dullness to pin 
prick, numbness, I should say, in the back of the head and 
the neck and the shoulder girdle and in this region here 
as before. 

Q. Was there any improvement, Doctor, in the condition 
from your first examination to the second examination? 
A. I should have added that the neck was also tender, and 
there was tenderness in the right shoulder as before. It 
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was my impression that the situation was approximately 
the same as it had been on the first examination. 

Q. And what, if anything, did you prescribe? A. Well, 
it was my impression that either the patient had to go back 
into head traction—he had been using that at home with 
some benefit—or that w T e could go ahead with the operation 
which I felt was indicated in view of the persistence of pain 
for so long. Prior to that operation he could have the 
myelogram repeated if he wished to see if the situa- 

208 tion was exactly the same as before. Because he 
had a headache after the first one, he wasn’t too 

enthusiastic about having another. But those were the 
suggestions. 

Q. Now, Doctor, with respect to an operation to relieve 
this herniated disc which you have been telling us about, 
what is the procedure in performing that operation? A. 
Well, bone is removed from the back of the spine, and the 
nerve root is pulled aside, and that piece of cartilage is 
pulled out from underneath it. 

Q. And in order to get to that area through what tissues 
do you have to go to arrive at the site of the examination? 
A. Sorry to bore you once again, but this would be the 
simplest way to show it (witness leaving the stand to make 
diagram on the board). 

Here is the skin here, and here are muscles, of course. 
So the approach is like this: Bring the muscle over here, 
strip it away from the spine, and then a small window is 
made in this piece of bone, in this part of the spine here. 
The nerve root is pulled aside and the disc, a piece of car¬ 
tilage is taken out from underneath. 

I make that sound very simple, but I wish it were that 
simple. But that is the general simplified approach. 

The Court: Is a fusion necessary, Doctor? 

The Witness: No, sir. In general that is a controversial 
subject as you are aware in the treatment of discs. 

209 I think most neurosurgeons say fusions aren’t nec¬ 
essary. Many orthopedists say they are, and each 
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side cites figures. But fusion in the neck is not only a dif¬ 
ficult thing, but it is rather sometimes dangerous, and the 
amount of bone that is removed, and the effect of such re¬ 
moval on weight bearing is so negligible really that fusion 
isn’t necessary to stabilize the neck. 

By Mr. Bulman: 

Q. You are of that school of thought? A. Yes; that is 
right. That is my theory. 

Q. Now, Doctor, in your opinion do you feel that Mr. 
Polk should be operated on for this condition? A. Well, 
I hate to hedge so much, but some time has passed since 
I last examined him, and I would not consider undertaking 
' such a procedure without checking him over still one more 
time and talking it over with him still one more time. If 
the complaints, physical findings, were essentially the same, 
it is my impression that an operation should be undertaken 
if the patient wishes to be relieved of the pain. 

Q. Doctor, based upon the history given to you and your 
examination and treatment of Mr. Polk, what in your opin¬ 
ion was the cause of this condition? A. The injury as de¬ 
scribed by the patient. The injury sustained to his head 
and neck according to the patient in an automobile accident. 

Q. Now, Doctor, you said something before about 
210 a whip lash injury. A. Well, in many injuries to 
the head and neck, even the type of accident that 
occurs in which for example a car stops suddenly, or one 
car is struck in the rear by another one, the individual is 
thrown forward, and then backward, and the neck snaps like 
a whip, cracking a whip, and of course a person who is 
about to have the accident doesn’t know he is going to have 
it, so he is not prepared for it. There is no guarding, and 
very often the injury is transmitted to the neck, perhaps 
oven more severely than to the head. In that rocking back 
and forth motion sometimes the ligaments can be torn, discs 
injured, nerves bruised, et cetera, depending, of course, 
upon the exact severity and the position of the neck at the 
time, and how far the head snapped, and so on. 
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Q. Now, Doctor, what is your fee for the services that 
you rendered to Mr. Polk? 

* * * $150 for medical services to date. 

#*##****•* 

Q. Now, Doctor, if an operation would be performed on 
Mr. Polk, what would be your fee for performing 

211 this operation for the herniated disc? A. Well, the 
total hospital expenses would probably at this date 

be in the nature of around $500, and my fee would be $500. 

Q. Would that be fair and reasonable? A. In my opin¬ 
ion it would be; yes. 

Q. Now how long would Mr. Polk in your opinion be dis¬ 
abled in the fashion so that he would not be able to return 
to work? A. Ten days in the hospital. One month to six 
weeks at home thereafter. 

212 The Court:*** 

(Addressing the witness) From the history and 
your examination of the type of injury, Doctor, what is the 
prognosis in the event of an operation? 

The Witness: Well, naturally— 

The Court: Can you tell that? 

The Witness: I wouldn’t undertake an operation unless 
I thought the prognosis would be good, and certainly I 
would not undertake an operation in Mr. Polk’s case un¬ 
less reexamination indicated that things were just about 
the same, and that nerve injury was still present, et cetera. 

If that is true, and if further objective examination con¬ 
firms it, the prognosis after an operation of this kind is 
good. 

If the condition is not present, naturally an operation in 
the region would not relieve the pain. But if an operation 
in this region should relieve the pain, the prognosis ought 
to be good thereafter. 
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213 Cross-Examination 

By Mr. Pitts: 

Q. Do your records indicate who referred Mr. Polk to 
vour office? 

• *#**#*##• 

* * * It was Mr. Bulman, was it not? 

The Witness: Yes; that is correct. 

• #######** 

Q. In your initial examination of Mr. Polk, is it 

214 correct that one of your procedures in such an ex¬ 
amination is to take measurements of the extremities, 

arms and legs, to determine whether or not there is any 
atrophy present? A. That is correct. 

Q. Did you do that in this case? A. Yes, I did. 

Q. What were the results of your measurements on the 
arms, if you please? A. There was no atrophy. I don’t 
have the exact figures. I didn’t note them because they 
were exactly the same. 

Q. What did that indicate to you? A. What? 

Q. That the both arms were of equal muscular measure¬ 
ment? A. That there was no paralysis, would be the first 
thing that would be indicated, but that is not the way to 
determine paralysis. That had already been determined 
that there was no paralysis. 

Q. I see. Had there ever been a history that there was 
any paralysis either partially or extended? A. Yes. 

The Court: You mean prior to the accident? 

Mr. Pitts: In the history that the patient gave him, Your 
Honor. 

215 The Court: Prior to the accident? 

Mr. Pitts: Prior to his examination. 

The Witness: Pardon me, Your Honor. I believe he said, 
“Prior to the examination,” did you not? 

Mr. Pitts: Yes. 
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The Court: I didn’t understand your question then. The 
Doctor is making an examination. You are going into this 
man’s history. Now are you going to ask the Doctor 
whether prior to the time he made the examination he ob¬ 
tained the history from the plaintiff of what happened as 
a result of the accident? 

Mr. Pitts: No, sir; I am inquiring as to whether or not 
there was any history of this patient as to any prior 
paralysis. 

The Court: Prior to w r hat? 

Mr. Pitts: Prior to his examination. 

Mr. Bulman: I have no objection. 

The Court: I know you don’t have any objection. 

All right; go ahead. 

The Witness: All right. 

Immediately after the accident, when the patient re¬ 
gained consciousness, the whole right side of his body was 
paralyzed, including his face. At that time he stated that 
speech was also lost for a period of about half an hour. 

Mr. Pitts: I don’t want you to go into what he said. 

216 The Witness: Well, that is the history. Who else 
gives the history but the patient ? That is what you 

asked for. 

• •**#••••• 

Q. Now, in your findings you indicated that the 

217 X-ray indicated to you or confirmed your opinion 
that there was a disc herniation, is that correct? A. 

It tended to, yes. As I mentioned before, in my opinion no 
X-ray examination is ever infallible. It is part of the clin¬ 
ical record. It is not to be regarded necessarily as the ab¬ 
solute court of final resort. 

Q. Do you state that your opinion in this case had been 
confirmed as to the fact that a herniation existed? A. The 
X-ray examination tended to confirm that. 

Q. Tended to? A. Yes. 

********** 
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Q. Was there any clinical finding of arthritis in this case? 
A. I should say that the differential, absolute differential 
diagnosis of neck, shoulder, arm pain after neck injuries, 
the absolute differentiation of a disc protrusion 

218 or local arthritis in a joint due to injury is very dif¬ 
ficult to determine. If you mean, was there any evi¬ 
dence of generalized arthritis of the degenerative type or 
the metabolic type, or in other words non-traumatic, not 
due to injury, there was none. 

Q. Was there any evidence of traumatic arthritis? A. 
That is an alternative possibility in the diagnosis of the 
exact anatomical change that is causing that nerve root 
compression. 

The Court: Well, Doctor, without going into that phase 
of it, and not assigning any cause, in your examination did 
you detect any changes in the cervical spine at all insofar 
as the arthritic condition was concerned? 

The Witness: Of a general arthritic type? 

The Court: Yes. 

The Witness: No, sir; I did not. 

The Court: Is it a fact that people of his age will have 
an arthritic change in the cervical spine without any in¬ 
jury at all? 

The Witness: A certain degree of arthritic change in 
the neck is almost physiological, as I guess many of us 
know. That is ordinarily not however associated with spe¬ 
cific nerve radiation. 

The Court: You found no evidence of an arthritic con¬ 
dition ? 

219 The Witness: Not in the usual sense of the word, 
no, sir. 

The Court: Did you find it in any sense of the word? 

The Witness: There is still that possibility. If I may 
go to that board again, with specific injury in the region— 

Mr. Bulman: Keep your voice up, Doctor. 

The Witness: Sorry. 
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With specific injury in the region described, instead of 
the disc protruding in this direction and catching the nerve 
here, local damage in the vicinity will cause overgrowth of 
bone, which in turn would compress the nerve from that 
side, and still would be compatible with the X-ray change 
as described in the myelogram. But so far as arthritis in 
the usual sense of the word, there is no evidence of that 
at all. 

By Mr. Pitts: 

Q. In your letter of December 1, 1950 to Mr. Bulman, 
would you read the sentence starting with, “This repre¬ 
sents a disc. ..” A. “. . . herniation or at least traumatic 
arthritis.’’ 

Q. Would you explain to us, please, sir, how you can 
differentiate between traumatic arthritis and non-traumatic 
arthritis? A. Yes. Traumatic arthritis is a condition in 
which the bony change is strictly local, and is not distrib¬ 
uted over a region such as for example in this case 
220 between the sixth and seventh cervical vertebrae 
where there is a myelographic defect. The degenera¬ 
tive or hypertrophic arthritis—there are so many differ¬ 
ent names for the condition—that is so familiar to all of 
us, involves almost always the entire cervical region, let’s 
say, or also distributed in the thoracic and down in the 
lumbar region, too. 

Secondly, degenerative arthritis ordinarily is not asso¬ 
ciated with local bulges of bone large enough to cause any 
change or abnormality of the myelographic picture. 

To put it another way, if there is a defect in the myelo- 
graph, in the cervical myelograph of some size which is 
large enough to be recognized, that is not degenerative 
arthritis. If it is arthritis at all it is almost always 
traumatic arthritis. 

Now I qualify these statements with “almost always” 
and “usually”, et cetera, because there is no absolutism in 
medicine, as everybody knows. But speaking practically, 
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given nothing beforehand that a person did have arthritis, 
which sometimes would be very nice to know for sure, but 
assuming that one did, and then seeing a defect of a size 
large enough to be recognized in a myelogram, it is' ex¬ 
tremely unlikely that that arthritis would be anything other 
than traumatic. 

Q. How many types of arthritis are there? A. I don’t 
know. I am not an arthritic specialist. 

• •##**•••• 

221 Cross-Examination 

By Mr. Sedgwick: 

Q. Is it possible for a person to sustain a herniated disc 
playing football? A. Yes. 

Q. Basket ball? A. I have never seen a herniated disc 
in the cervical region from basket ball. I have seen one in 
the low back and pain in the leg. 

Q. What if two basket ball players were fighting for a 
ball and collided and whiplashed their heads and necks? 
A. I suppose if you want to set up a hypothetical question, 
it could happen. 

Q. But just to add up what I have in mind, any athletic 
sport engaged in, participated in by the person actively, 
could produce a herniated disc? A. I would think so; yes. 

Q. And even apart from a contact of cars in an automo¬ 
bile accident, there are scores of ways that a person 

222 can herniate his disc? A. Oh, yes indeed. 

Q. Now, is it possible for a person to herniate a 
disc and not know it at the time? A. Not make his own 
diagnosis, certainly. That is why he goes to a doctor. 

Q. And not know it? A. You mean not know what? 

Q. In other words, is it possible for a person to herniate 
a disc and not know that he has done so? A. Not know 
that something has happened, you mean? 

Q. That is right. A. It is very unlikely. There are al¬ 
most always—again that qualification—I think I could 


state flatly there always is local pain shortly thereafter in 
the region and along the distribution of the nerve affected. 

Q. Now, haven’t you either had cases or in your expert 
field known factually of cases, where a disc has been re¬ 
moved and it is found so covered with callous formation 
that you immediately know that it has been in existence 
for years? A. True. 

Q. I can’t hear you. A. Yes. And in the histories of 
those patients they have trouble for years, too. 

Q. Now, is it possible for a person to rupture or her¬ 
niate a disc and not have any immediate pain from 

223 it? A. It is very unlikely. 

Q. Therefore, if I herniated my disc here in an 
accident or in a football game or anything else, I would 
know it by reason of the severe pain, wouldn’t I? 

The Court: Just a minute, that you would know that 
you had herniated a disc, or you would know that you had 
pain there? 

* * # That I would know that I would have severe pain 
there. I might not know exactly what it was until I would 
find out later, but I would know by reason of the severity of 
the pain right at the locale, would I not? 

The Witness: Would the pain necessarily be maximal 
there, do you mean? 

By Mr. Sedgwick: 

Q. Not necessarily maximal there, but at least localized 
there? A. Well, no; no, not at all. To go back to your 
previous question, anybody who has a disc rupture knows 
that something has happened. But in the first place he 
usually doesn’t know he has a disc rupture. And in the 
second place he may not know exactly w T hat part of his 
back or neck has been affected, because pain may appear 
distally. It is surprising, but that happens. With a rup¬ 
tured disc, let’s say in the neck, in the cervical spine, the 
pain might be felt first in the thumb and index finger. 

224 Q. Then we come back to my other question, that 
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a man could sustain an injury and not feel any pain? 
A. You said something would happen and you wouldn’t 
know it, and I didn’t say that. 

Q. Let’s put it the other way, the fact that you say now 
that pain could show up elsewhere in the body. A. Else¬ 
where in the distribution of the nerve supply affected, not 
anywhere else affected. 

Q. I am sorry. My question wasn’t quite clear. 

Let me get into another area of the same thing. If a 
person has a herniated disc, and you know it, as a doctor is 
it your experience that in a great many instances they cure 
themselves? A. Not if the disc is actually protruded suf¬ 
ficiently to cause a defect in the myelogram test as de¬ 
scribed. Usually almost all of those patients require sur¬ 
gery for relief from nerve compression. But there are a 
host of individuals with either neck, shoulder, arm pain, 
or low back pain, and sciatica, which is the lumbar disc 
syndrome, who get better without surgery. I should say 
that of all the patients that we see with either type of con¬ 
dition, we suggest a myelographic examination in approxi¬ 
mately 50 percent; and of that 50 percent I would say that 
approximately 50 percent are surgical. So that brings you 
down to about 25 percent of the whole. The other 75 
percent of neck, shoulder, arm pain, or low back 
225 pain and sciatica, do very well with neurosurgical 
treatment, which we usually try first. 

Q. Then, as I gather, in 25 percent of the cases you op¬ 
erate, and in 75 percent they go away themselves? A. 
That is approximately right. 

Q. I understand. A. Yes. 

Q. Now— A. This is—pardon me, sir. This is a neck, 
shoulder, arm pain, and not verified ruptured discs. Veri¬ 
fied ruptured discs don’t do that. By verified I mean that 
show up in myelograms. 

Q. Now let me ask you this: Did you at all check the 
X-rays taken at Freedmen’s Hospital on the day of this 
occurrence? A. No; I did not. 
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Q. Did you at all talk with Dr. Ford of Freedmen’s Hos¬ 
pital who saw this man when he came in after the occur¬ 
rence? A. No; I did not. 

Q. Did you at any time discuss the matter with Dr. 
Gladden, the physician who treated him over a period of 
certainly weeks? A. I don’t recall about that. I don’t be¬ 
lieve I did that, either. 

226 Q. You didn’t come into the case— A. Wait a 
minute, excuse me. Sorry to interrupt. 

I may have discussed this with Dr. Gladden, but I am 
not sure. 

Q. Do you have any note that you did? A. I have a note 
that he was involved, and when that is true I usually con¬ 
tact the physician. But I have no proof of that, no. 

Q. Do you have any recollection of it ? A. I say I have 
a vague recollection. I already said that, that I may have. 

Q. Did he tell you anything about this man ever having 
been unconscious from anything the man ever told him? 
A. I don’t recall his having said that; no. 

Q. Why? Didn’t Dr. Gladden, if you talked to him at 
all, tell you he found no objective evidence of concussion 
at any time? A. No; I don’t recall his saying that. 

Q. No. You don’t recall his saying that. A. My orig¬ 
inal remark was that I had a vague recollection of speak¬ 
ing to Dr. Gladden. I can’t prove it. And since it is 
vague I can’t remember anything that was said, if it was 
said. 

Q. Suppose, and assuming, that Dr. Gladden found no 
evidence of concussion, would that change your views in 
any way? 

227 Mr. Bulman: I object to the question. 

The Court: There is no evidence in this case at 
all of anv concussion there. 

#•***•••*# 
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By Mr. Sedgwick: 

Q. Assuming that he was not unconscious as he told you, 
and paralyzed completely from top to bottom, in substance, 
as I understand your testimony— A. His history. 

Q. Assuming that those things didn’t exist at the 

228 time of the accident and immediately thereafter, 
would that change your testimony any? 

The Court: As to what? Whether he had a herniated 
disc? 

Mr. Sedgwick: And that the causes of the rupture and 
of the disc— 

The Witness: No; it would not. 

By Mr. Sedgwick: 

Q. It wouldn’t change your opinion at all? A. No. To 
go back to the other thing, a concussion is not a thing that 
can be diagnosed by physical findings. 

Q. Of course, you won’t dispute that in the year and a 
half that elapsed from the date of the accident, until you 
saw him, that many things could cause a ruptured disc? 
A. Oh, anything can happen. 

Q. Now let me ask you this: Do we gather from the re¬ 
port which you furnished to Attorney Bulman on Decem¬ 
ber 1, 1950, “This represents a disc herniation or at least 
traumatic arthritis,”—now is it one or the other, Doctor, 
and you can’t tell which? A. I wish I had a crystal ball 
because that is the only— 

The Court: Wait a minute. What is the date of that 
letter? 

Mr. Sedgwick: December 1, 1950. 

« • * * * * • • • • 

229 Q. When you say you wish you had a crystal ball, 
that is in effect you can’t tell us which that is? A. I 

can only tell positively directly and for certain at the op¬ 
eration, which is the experience of everyone else in a cir¬ 
cumstance such as this. 
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Q. Now we are concerned here with proving or not prov¬ 
ing -whether there was a ruptured disc, and my question to 
you is, is it just as likely from all that you know about Mr. 
Polk, that he has arthritis as that he has a ruptured disc? 
A. Traumatic arthritis? 

Q. Yes, sir. A. Arthritis due to direct physical injury? 
Q. Yes. A. Yes. 

Q. You can’t tell which it is? A. No. 

Mr. Sedgwick: That’s all. 

230 Joseph Hamilton, 

one of the defendants in this case, was called as a witness 
by the plaintiff, and being then and there duly sworn by 
the Clerk of the Court, assumed the witness stand and tes¬ 
tified as follows: 

Direct Examination 

By Mr. Bulman: 

• *#•**••*• 

235 Q. And is that based upon your glancing upon 
the speedometer or from your experience? A. From 

my knowledge of driving. I didn’t look directly at the 
speedometer. 

Q. And you judge it from 20 to 22? A. From 22 to 25. 
Q. I am sorry. 

As you approached the intersection, would you please 
tell us whether or not your speed remained constant, or 
whether you slowed up? A. Well, I slowed up as I ap¬ 
proached the intersection. 

Q. And could you tell us approximately how far south 
of the south curbline of F Street you started to slow up? 
A. Well, I generally slow up, I would say, about a car 
length or a little better than a car length from the inter¬ 
section. 

236 Q. And what would you judge the distance of a 
car length to be in feet? A. Well, I would say just 

about 10 feet. 
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Q. Just about 10 feet? A. Ten or 15 feet. 

Q. From 10 to 15 feet from this curb line you started to 
slow up? A. Yes. 

Q. And if you know, tell us to what speed you slowed 
down before your car actually entered the intersection 
based on your actual driving experience. A. From 10 to 
20 miles. 

242 Q. And at wdiat speed would you say you were 
going at the time you first applied the brakes? A. 

Well, I would say I was going about from 18 to 22. 18 
to 22. 

Q. Now did the other car collide with your car? A. Yes; 
the other car did. 

Q. And what part of your car was struck? A. The back 
door and the back fender. 

Q. What part of the other car came in contact with 

243 your car? A. The front bumper, I would say. 

**#••••#•• 

244 Q. How much damage was done to your car, Mr. 
Hamilton? A. Well, he had to put in the door panel 

on the side. It run to about $40-some. 

# * * • # • * # • • 

245 Q. Was there a passenger in the other car? A. 
Yes; there was. 

Q. And did you know that passenger? A. Just know 
him as a cab driver. 

Q. Now did the other passenger after your con- 

246 versation with the other driver get into your cab? 
A. Yes; he did. 

Q. Did you notice what happened to Mr. Polk after the 
collision occurred? A. Well, he got back in the car, and 
we started on to his destination. 
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Q. Do you know whether or not he was out of the cab 
before you walked over there? A. Oh, he was out before, 
yes. He got out before, while we were there. He got out 
of the car and got back in. 

Q. Did you ask Mr. Polk at that time whether or not he 
was injured? A. Yes; I asked him when the accident first 
happened, before I got out of my car. I asked him that, 
and he said no. 

Q. He said he was not injured? A. He was not injured. 

#•#*•••*•• 

Q. Did you observe his appearance at that time? A. I 
just looked back and asked him if he was hurt, and he 
said no. 

Q. Did you observe whether or not he was in pain? A. 
No; I didn’t think he was. 

The Court: Where was he sitting in the seat? 

247 The Witness: Sitting in the car. 

By Mr. Bulman: 

Q. There was nothing about his appearance that led you 
to believe that he was hurt in the slightest, was there? A. 
No, sir. 

Q. Now do you remember a lady and a gentleman being 
over by the cab after the accident happened? A. Well, it 
was quite a few people. I would say about four or five 
people come along at the time, but no individual that I 
would— 

Q. Do you remember a gentleman asking Mr. Polk if he 
could take him to the hospital, in your presence? A. No; 
I don’t. 

Q. You deny that? A. Absolutely, sir. 

Q. After you got into the taxicab, did Mr. McKinney, 
the other passenger, get in the cab with you? A. Yes. 

Q. Was the other taxicab capable of being driven? A. 
Well, he could drive it, but the water was coming out, so I 
took the other man, because he was going to put the hose 
on his car. 
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Q. Did you make an examination of his damage? A. 
All I thought about, the bumper and the hose. 

249 Q. Now, Mr. Hamilton, after you got into the taxi¬ 
cab, did anyone give you directions to take him to 

a hospital? A. No; he didn’t. We got in the car and we 
started to take Mr. Polk back on to his destination where 
he told me, 12th and U. That is where I started, 12th and 
U. After I got to 12th and U he said wait, and he went 
into the Police Boys Club. Then he said, “Go back to the 
hospital.” 

Q. Now who was it that asked you to go to see Dr. Trigg? 
A. He said, “I am hurt, take me to the hospital.” Well, 
the other boy, Percy, said, “Go to Dr. Trigg,” because he 
would give him better service and quicker. 

# * * * • * • * • • 

250 Q. Was it then that Mr. Polk asked you to take 
him— A. To the hospital. 

Q. And did you take him to the hospital? A. I did. 

Q. Up to that time and during the period which you 
have just described, will you please tell us whether or not 
you observed his condition? A. Well, I didn’t know it 
until after I—he went to the hospital, and I came baqk to 
the police department and made a report of it, then. And 
I went back to the hospital, and they said he was there, 
but he had gone home. 

253 Q. At the scene of the accident who wrote down 
the name of Mr. Polk? A. He wrote it himself* 

Q. He wrote it himself? A. Yes, sir. 

Q. You are sure of that? A. I am positive of that. 

Q. Didn’t the lady write it down? A. No, sir; I had my 
own manifest. I gave it to him and he wrote it in blue 
ink. I have a book, you see, we have a manifest to write 
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down any time we have an accident. I handed it to him 
to write his name down. 

Q. Do you have that manifest now? A. No; I don’t. 
#•#••••#•• 

254 Cross-Examination 

By Mr. Sedgwick: 

When Mr. Polk got into your cab down here at the Mu¬ 
nicipal Center Building, and took a position in the rear 
seat, what part of the rear seat did he sit in? A. Well, I 
couldn’t say directly, but I am almost sure he sat on the 
right, on the right side of the car. 

Q. Is that the usual custom? A. That is the usual cus¬ 
tom. They either sit in the one corner or the other. 

Q. Do you have any recollection of his taking a seat right 
in the middle of the back seat? A. I am not posi- 

255 tive, but I don’t think so. That is very unusual. 

Q. Immediately following the contact of the cars, 
did you look around and see in what position he might be, 
and whether the accident might have affected him? A. I 
absolutely did. 

Q. And the instant you looked around, where was he? 
A. He was still sitting in the seat. 

Q. You did not see him fall on the floor or anything of 
that kind ? A. Absolutely not. 

Q. Did he tell you in any conversation at any time that 
day following the accident that he had been thrown first 
to the left and then to the right, and then half-way out the 
door? A. No, sir. 

Q. Did anything like that happen that you saw? A. 
No, sir. 

Q. You are positive? A. I am positive. 

Q. Was Mr. Polk unconscious at any time as a re¬ 
sult of this occurrence? A. No, sir. 


257 
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Q. Did you say that afterwards he got out of the 

258 car and stood around there? A. Yes; he did. He 
was out of the car when he wrote his name on my 

manifest. 

259 Q. Did he ride in the front seat or the rear seat 
after you left the scene of the accident? A. He was 

in the front seat. 

Q. Where did Mr. Polk sit? A. He got in the back seat 
again. 

# * * * * * « * * * 

Q. During all that trip did Mr. Polk say anything to you 
about being hurt? A. No; I had no idea.he was hurt, no 
idea at all. 

Q. What did he say to you about waiting for him after 
you had arrived up at the Boys Club? A. He said, “Wait 
a few minutes,” and he got out. 

*#•#•**••# 

260 Q. Now do you know anything about where the 
entrances are to the Boys Club? A. Just as you 

get out of the cab, right on to the door. 

Q. There is an entrance on 12th Street? A. Yes. 

Q. Is that the entrance he -went in? A. Yes. 

Q. Did you see him go inside the building? A. I saw 
him go inside the building. 

Q. You didn’t see him meet anybody by the door? A. 
No, sir. 

Q. How long would you say conservatively he was in the 
building? A. I would say about four or five minutes. I 
started to go out the block and as I started he came out. 
You see, I was holding up traffic. 

Q. When you saw* him come out of the door where 

261 you were double parked on the far side of the street, 
did he show any signs of being hurt? A. No, sir; 

because he was moving pretty fast. That is the reason I 
had no idea. He said he was detained by the accident. 



Q. And you say when he came out of the door of the 
Boys Club he was walking fast over to your car? A. Yes, 
sir. 

Q. And when he got in the car, what was the first thing 
that he said? A. When he got back in the car he said, 
“You had better take me to the hospital.” So at that time 
the other boy said, “Why don’t you go to the doctor?” 
He said, “O.K. with me.” So I started on to the doctor. 

I went up to the doctor’s on 13th Street. I have for¬ 
gotten the number. But when we got there the doctor 
wasn’t there. I think Percy went up and knocked on the 
door. 

Q. Did you do all that? A. I drove up there and Percy 
went to the door.to see if the doctor was in. 

Q. And you didn’t find him in? A. He wasn’t in. 

Q. So who suggested then going to the hospital? A. 
Well, then, I don’t know whether he said or I said, but 
anyway the great idea was to carry him on to the hos¬ 
pital. 

262 Q. And so you then drove him over to the hos¬ 
pital? A. Drove him over to the hospital. 

Q. Did you wait there? A. After he said he was hurt 
I had to go make the report to the police department. 

Q. How long would you say it took you to make your 
police report and to come back to the hospital to find that 
he was no longer there? A. Well, when I got back to the 
precinct, well, the cops had called the hospital down to the 
precinct at that time, so I had to wait down the precinct 
until the cops came back from up at the hospital. 

Q. How long after you took him to the hospital was it 
before you got down there? A. It w*as about an hour and 
a half to tw’o hours. 

Q. And he was no longer there? A. He was no longer 
there. 

Q. Whatever treatment he had was finished by the time 
you got back? A. He was gone. 
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263 Q. So you went to his house Saturday night? A. 
I went to him Saturday evening. 

• * * • • • * * . # • 

Q. Did he show any signs at the time of this gathering— 
A. At the time he had his arm bandaged. He said he had 
been hurt. 

Q. You say that— A. Yes. 

Q. Did he say anything about being hurt anywhere else ? 
A. No; he just said, “I got hurt in the accident,” and had 
his arm bandaged. I told him about the Corporation 
Counsel. 

Q. Did he say anything about his leg hurting him 

264 or his arm ? A. He did not specify any certain place. 
He just said, “I got hurt.” 

Q. How long did you stay at his house that night? A. 
Only a few minutes. I was there just a few minutes. 

«**#••#*#• 

265 By Mr. Pitts: 

*#***#**#• 

266 By Mr. Pitts: 

Q. Would you look at these photographs and tell us 
whether or not they fairly indicate the damage sustained 
to your vehicle? A. That is it, sir; yes, sir. 

Mr. Pitts: They were marked at the pretrial, Your 
Honor. I would like to have them identified at this time. 

The Court: Very well. That is Defendant Hamilton’s 
Exhibit No. 1? 

Mr. Pitts: Yes. 

267 Mr. Sedgwick: I have no objection, Your Honor. 
Mr. Bulman: I have no objection. 

The Court: Received. Do you offer it in evidence? 
Mr. Pitts: Yes. May I offer it in evidence at this time? 
The Court: Very well. It is received. 
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(Thereupon, three photographs were marked as Defend¬ 
ant Hamilton’s Exhibit No. 1 for identification and were 
received in evidence.) 

• #*•••#**• 

Q. And Mr. Polk went into the Boys Club? A. Yes, sir. 
Q. On the 12th Street side? A. Yes, sir. 

Q. Don’t you know, Mr. Hamilton, as a matter of fact, 
that there is no entrance into the Boys Club on 12th Street? 
A. There is an entrance—not on 12th Street? 

Q. I am not telling. I am asking. A. I think 

268 there is an entrance on 12th. 

Q. Your answer is that there is an entrance? A. 
Well, I wouldn’t say I am positive, but to me it looks— 
Q. Well, you testified in response to Mr. Sedgwick’s 
question that you waited there. A. I waited, I know, 
directly— 

Q. And you were going to pull away because you w’ere 
afraid you w’ere double parked or you might get a ticket or 
something, and you w’ere just about to pull away— A. 
When he came back. 

Q. Just a moment ago you said that Mr. Polk got out 
of your taxicab, went into an entrance on 12th Street, 
stayed there three or four minutes, or something of that 
character, and then came out. Now’ as a matter of fact, 
Mr. Polk never did go into the Boys Club from the 12th 
Street entrance, did he? A. He w’ent into the Boys Club— 
I am sorry. I was thinking of 10th and U. There is an 
entrance on 10th and U to the bowiing alley, but it is on 
the front entrance on 12th Street. 

Q. So you did not see him go into the Boys Club on 
the 12th Street entrance? A. In the club; yes, he did. 

• #****#•** 

269 Q. That is not my question. My question is, and 
please answ’er it: You did not see Mr. Polk go into 

the Boys Club yourself? A. Directly, no. 

Q. Isn’t that true? A. That is true, yes. 
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Q. So that the testimony you gave with regard to that 
fact is not correct, isn’t that true? A. That is right. 

Q. You were mistaken about that? A. Yes. 

• **•*##*#* 

271 Mr. Pitts: The Clerk has marked those. May I 
submit them to the jury at this time? 

• #*•#•#•** 

Hassle Leon Bigelow 

called as a witness for and on behalf of the plaintiff, having 
been first duly sworn by the Clerk of the Court, assumed the 
■witness stand and testified as follows: 

Direct Examination 

By Mr. Bulman: 

#***#*###• 

275 Q. Whose car were you driving? A. Mr. Paul 
Harris’. 

********** 

278 Q. Now what speed would you say you were 
traveling just before you came to the intersection 
of 4th and F Streets? A. I don’t remember the exact 
speed, but within reason, I think. 

********* * 

Q. Before you entered the intersection, could you please 
tell us whether or not you slowed your car up? ; A. I 
slowed up. 

Q. In any degree, and if so, what speed would you esti¬ 
mate you slowed it to ? A. I don’t know, but I just slowed 
down in order to get across safely, I thought. 

Q. And you don’t know what speed you slowed down to? 
A. No. 

********* * 

284 Q. Could you tell us then, Mr. Bigelow, how fast 
was the other car traveling? A. He wasn’t going 
fast at all. 
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Q. How fast would you say! A. I wouldn’t say. 

********** 

The Court: Did I understand you to say that you both 
reached the intersection about the same time? 

The Witness: Just about the same time. 

*#*#••#*## 

Q. Now as you approached the intersection, as you were 
getting closer and closer to the intersection, did you slow 
up any more ? A. I did. 

********** 

285 Q. When was it that you first applied your brakes ? 
A. We were just about ready to meet when we ap¬ 
plied the brakes. 

#*■*#####** 

Q. So up to the time when you were actually about to 
meet, you did nothing to lessen the speed of your car, that 
is correct, isn’t it? A. I slowed down. 

********** 

286 Q. Your car was almost across the intersection 
when you started to put your brakes on, is that 

correct? A. No; not when I started to put them on, when 
I pushed them all the way down. 

Q. When did you start to put them on? A. Before I 
reached the intersection. 

********** 

287 Q. Now after the collision occurred—or did the 
collision occur between your car and Mr. Hamilton’s 

car? A. It did. 

Q. What part of your car came in contact with what part 
of Mr. Hamilton’s car? A. It was my right front fender 
and bumper, to the left door and left rear fender of his car. 

Q. It did what to his car? What happened? A. It was 
my right front fender and bumper met with the left door 
and the left fender of his car. 

• * * * * * . • * * • 


290 Q. Is that where you left your car after you got 
back in? Is that w T here you left it? A. I pulled 

across the street after that. 

**»*##•*•• 

291 Q. What was damaged about your automobile? A. 
My right front fender and the bumper on the right 

side where it had been welded before. 

Q. Was it capable of being driven? A. Sure 

292 it w’as. 

Q. How about the water hose? Anything wrong 
with the water hose? A. The water hose was off. 

Q. Was water coming out of the radiator? A. Out of 
the hose is was coming out. 

• #••#*«#•* 

Q. What happened to your passenger? A. Mr. Hamilton 
had taken him in his car and they left. 

Q. Did you see Mr. Polk at the scene of the accident? 
A. I did. * 

Q. Where was he the first time you saw him? A. He 
was—the cars were sitting just about like this, and he came 
around in between where my front was. 

Q. Did he stand there any time? A. Oh, for a minute 
or two. 

293 Q. Did you notice his appearance? A. I did. 

Q. What was his appearance? A. Well, I thought 

he was all right myself. 

Q. Nothing wrong with him? A. I didn’t think so. 

Q. He didn’t seem to be in pain? A. No, sir. 

Q. He didn’t seem to have anything wrong with him, 
did he? A. Not to me. 

• •**•*•*•• 

Cross-Examination 
By Mr. Pitts: 

Q. Was the left front of your car damaged at all? A. 
I beg your pardon? 
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Q. Was the left front of your car damaged at all? A. 
The left front fender and the right side of the bumper. 
No; I am sorry; the right front fender. 

Q. Was the left front damaged at all? A. Not at all. 

**•••#•#•• 

294 Q. Was the Hamilton cab stopped when they col¬ 
lided? A. He had stopped. 

Q. Before you collided? A. Before? When we collided 
we stopped. 

Q. He stopped right at the time of collision? A. That 
is right. 

295 Q. Did you ask Mr. Polk for his name? A. 
Yes, sir. 

Q. As a witness in this case? A. Yes, sir. 

Q. Did he answer you? A. He did. 

Q. Did you write his name down? A. He wrote 

296 his name down. 

Cross-Examination 
By Mr. Sedgwick: 

*•*#*#•#•• 

298 Q. And you say that as a result of the contact of 
the cars, both of them stopped right where they came 
together? A. Immediately. 

Q. And then afterwards he drove up here, and after¬ 
wards you drove over and parked? A. We did. 

Q. The total damage to your car was $13? A. It was 
$13. I had it fixed on 6th Street, Northwest. 

Q. Were the headlight glasses in your car broken at all? 
A. Not at all. 

Mr. Sedgwick: I think that is all I have. 

Mr. Bulman: I have no further questions. 

The Court: Do you have a picture of his car? 



157 


Mr. Sedgwick: No; we don’t have any pictures of our 
car, Your Honor. 

* • • • • • • * * • 

301 Evelyn M. Polk 

was called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Bulman: 

• •*•*##### 

Q. And you are the wife of Mr. Polk? A. Yes. 

Q. Now what is your occupation, Mrs. Polk? A. I am a 
school teacher. 

• * * * • * • * * • 

302 Q. And for how long have you been teaching school, 
Mrs. Polk? A. For 19 years. 

• * • * # * * * • # 

303 Q. Now what time that evening, that is, on April 
1, 1949, did your husband get home? A. Oh, it was 

way after 5 o’clock, I know. 

Q. Did you note his condition when he got home, Mrs. 
Polk? A. Well, yes. 

Q. Describe it to us, please. A. Well, he had his arm 
in a sling. 

Q. Which arm? A. What did you say? 

Q. Which arm? A. His right arm. 

Q. And— A. And he complained of quite a bit of pain, 
and about that time I had heard of the accident because 
I had called the office to find out. 

• • • • * # • * * • 

Q. Now will you please tell us his condition the first 
night he was home ? Describe to us as fully as you can his 
condition. A. Well, he was in intense pain all the time, 
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his shoulder and his arm and the back of his neck, and up 
into the back of his head. 

Q. Now that night would you please tell the ladies 

304 and gentlemen of the jury whether he was able to 
sleep? A. No; he didn’t sleep at all that night. 

Q. How do you know that? A. Well, I was up with him 
all night. 

Q. And did he require treatment that night from you? 
A. He took pills, you know, pain pills. 

Q. And did that seem to help him at all to relieve the 
pain? A. No. 

Q. Now the next day would you please tell us how he 
felt, Mrs. Polk? A. Well, he was in constant pain all the 
time. 

Q. How long was he away from his work immediately 
after the accident? A. About 20 or 21 days straight. 

Q. And during that time would you please tell us whether 
or not he was in any pain? A. All the time. 

Q. And who took him to the hospital during the first 
several days? I mean, to the doctor? I am sorry. A. I 
took him. I drove the car. I took him to the doctor. 

Q. Keep your voice up. A. I took him to the doctor. I 
drove the car. 

Q. To what doctor did you take him ? A. I went to 

305 Dr. Gladden. 

Q. Where is Dr. Gladden’s office? A. It is on 
Vermont Avenue, and I think it is S. 

Q. Now was he able to drive? A. No; Vermont and T, 
I think. 

Q. Was he able to drive the car at the time you drove 
it, Mrs. Polk? A. No. 

Q. How long did he have his arm in a sling? A. Oh, I 
should think about two or three weeks. 

Q. Now after his arm was removed from the sling, will 
you please tell us whether or not the condition of his neck 
and head and his shoulder became better, or did it remain 
the same? A. For a long time it didn’t become any better. 
He complained of constant pain. 
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Q. Would you please tell us what measures, Mrs. Polk, 
Mr. Polk used to relieve the pain which you yourself ob¬ 
served? What did he do to relieve the pain? A. Well 
he had prescriptions from the doctor for pain. And then 
he used cold compresses to relieve it. And then he would 
rig up a little traction that would help him. And sometimes, 
well, he would get up at night all the time and take pills, 
and I would see him sometimes standing with his head up 
against the icebox because it was cold. 

306 Q. What would he do when he would stand up 
there? A. Put his head up against it. 

Q. When would you observe him do that, Mrs. Polk? 
A. Well, off and on, most of the time at night, he would 
do that. 

Q. When he would get up at night, would that awaken 
you? A. Oh, yes; I would be awake. 

Q. Let me ask you with respect to his abilities since the 
accident. Would you please tell the ladies and gentlemen 
of the jury whether or not he sleeps as well now as he did 
before the accident? A. No; he doesn’t sleep as well now 
as he did before the accident. 

Q. Keep your voice up. A. No; he doesn’t sleep as well 
now as he did before the accident. 

Q. Make like you are instructing your students. We 
all want to hear you. 

Now with respect to his condition, Mrs. Polk, would you 
please tell us what his condition is now? A. Well, he still 
complains of pain, constant pain, in the back of his head 
down here (indicating). And that is a dull pain. And he 
has headaches. Not as frequently as they were at first. 

Q. Now with respect to the pain in the neck, is 

307 that constant or is that intermittent? A. No; he 
says he has the pain all the time. 

Q. Now with respect to his hand, would you please tell 
us about the condition of his hand now, his right arm and 
hand? A. Well, I notice that he does this all the time 
(indicating). 
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Mr. Bulman: Indicating for the record opening and 
closing of his hand. 

The Witness: Yes. 

By Mr. Bulman: 

Q. How frequently have you observed him do that, Mrs. 
Polk?- A. Almost anytime. I notice he does like that and 
he says it feels a little paralyzed at times, and then— 

Q. Now would you please tell us with respect to his 
condition novr, whether or not he is able to do the things he 
did before the accident around the house; for instance, tell 
us what he used to do before. A. Well, he used to do all 
the heavy housework, and he doesn’t do that now. 

Q. For instance, what kind of heavy housework would 
he do, Mrs. Polk? A. Well, he used to do all the floors and 
mow the lawn, but now he always has a boy next door come 

in and do that for him. 

308 Q. Is he able to do the floors now like he used to? 

A. No; he gets someone in for that, too. 

Q. His condition which you described concerning his 
neck and hand, is it the same? I mean, is that present now, 
presently? A. Yes. 

Q. I want to ask you, Mrs. Polk, with respect to his 
temperament. What is his temperament now? A. Well, 
a little irritable at times, kind of hard to get along with. 
Before he wasn’t. 

The Court: You say he is hard to get along with? 

The Witness: Well, he has those terrible pains, and it 
makes him a little irritable. 

By Mr. Bulman: 

Q. Now, Mrs. Polk, inviting your attention to before the 
accident, will you please describe to the ladies and gentle- 
ment of the jury what was the condition of your husband’s 
health? A. Oh, well, he had very robust health before the 
accident. He didn’t have any trouble at all. 
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Q. And during the time that you have been married to 
him, will you please describe his health before the accident? 
A. You mean before the accident? 

Q. Yes, ma’am. A. Oh, he had very good health. He 

309 never had to consult a doctor or anything. He was 
was very agreeable, jolly. 

Q. Was he active or inactive? A. Very active. He was 
active in sports. 

Q. With respect to his temperament, would you please 

describe to the ladies and gentlemen of the jury what his 

temperament was before the accident? A. Well, I would 

say he was very easy-going, and very jolly, and agreeable, 

and friendlv. 

* 

Q. And is that true of his temperament presently? A. 
Well, he isn’t as jolly, and he has these pains in his head, 
and it makes him a little irritable. 

Q. Now, this traction that you told us about, Mrs. Polk, 
tell us how frequently does your husband use that traction? 
A. Well, most of the time he uses it when I am at school, 
and then on weekends, also. I see it when I come home 
that he used it because I see the things that he has used. 
Q. T see. And does he still use it? A. Yes. 

Q. Now when Mr. Polk was in the hospital, did you visit 
him in the hospital? A. Yes; I was there every day. 

Q. And would you please tell us whether or not you saw 
him in traction while he was at the hospital? A. Yes. 

310 Q. And was he comfortable or uncomfortable in 
the position he was in? A. Very uncomfortable, 

painful. 

Ethel Keaton Barnwell 

was called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 
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Direct Examination 
By Mr. Bulman: 

• ••••*•*•• 

312 Q. Now inviting your attention to that date, the 
morning of April 1, 1949, please tell ns whether or 

not you were in the vicinity of 4th and F. Streets, North¬ 
west, on that morning? A. Yes; I was. 

Q. And would you please tell the ladies and gentlemen 
of the jury for what purpose you were in the vicinity? A. 
Well, I was looking for a house. We were— 

Q. Keep your voice up. A. We were looking to buy the 
house, and I was going up to see about the house. I went 
up on some business. 

The Court: Who is “we”? 

The Witness: My aunt and I. We bought the house to¬ 
gether. 

The Court: Was she with you? 

The Witness: No; she wasn’t with me. I was alone. 

Q. Was the salesman with you? A. Yes; I met a Mr. 
Johnson. 

• ••••*«••• 

313 Q. Now did anything unusual occur while you 
were standing on the porch with Mr. Johnson, or 

stoop, as you call it? A. Yes. I heard a noise, a crash, in 
the street. 

**•••**••• 

314 A. Well, I looked around and it was— 

Q. Tell us what you saw. A. I looked around and 
these cars— 

Q. How many cars were there? A. There were two. 

Q. Would you please describe whether or not they were 
private cars or taxicabs? A. Well, they were cabs. 

Q. Both of them or one of them? A. Both of them. 
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Q. Where were the cabs when you saw them with 
respect to the intersection? A. Well, they were near the 
intersection. 

Q. In the middle or any part of the intersection? A. 
Well, at that time when I looked around they were in the 
intersection. 

315 Q. 1 see. Go ahead. Then what if anything 
happened after that? Tell us anything that 

happened. A. Well, the gentleman in the cab almost in 
front of my door called and asked did I have a telephone. 
I told him no. He asked me if I would write— 

Q. Did you go down to him? A. Yes; I went down to 
him. 

Q. Now t where was this man in the taxicab, in the front 
seat or the back seat? Where was he when you saw him? 
A. Well, I would say he was in the back seat. 

Q. What was his position in the back seat? A. Well, he 
was about half-w T ay down. He wasn’t sitting correctly in 
the seat. 

Q. Did you go over to the taxicab? A. I went down to 
the taxicab. 

Q. And when you went down to the taxicab—would you 
recognize the gentleman that you saw in the taxicab? 
Would you recognize him in court? A. Yes; I would. 

316 Q. Would you tell the ladies and gentlemen of the 
jury? A. That would he the gentleman sitting 

there. 

Q. The gentleman at the first counsel table? A. Yes. 
Q. Had you ever seen this gentleman before? A. No; 
not to remember. I had never seen him before. 

Q. Now would you please describe his condition which 
you observed to the ladies and gentlemen of the jury? A. 
Well, he looked like he was in great pain. His arm was hang¬ 
ing down like this (indicating) way down, and he was over 
like this (indicating). He asked me if I would write his 
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name, the name of the taxicab, do this writing for him. I 
took the pen out of his pocket and wrote it down what he 
asked me to write down. 

Q. Now with respect to his face, would you please 
describe to the ladies and gentlemen of the jury the 
appearance of it with respect to the pain which you ob¬ 
served? A. From the looks of his appearance, from his 
face, he looked like he was in great pain. 

*•*#*##••• 

Q. I want you to tell the ladies and gentlemen of the 
jury whether or not Mr. Johnson, the salesman, was 

317 with you at this time or near you? Not what he said, 
but was he in the vicinity where you were? A. Well, 

he was near me. 

318 Q. I believe you stated that the first evidence you 
heard concerning this accident was the crash? A. 

Yes, sir. 

Q. Would you describe that as a loud crash? A. Well, it 
was fairly loud. 

* *#*•*##*• 

321 Q. When you first observed him? A. Yes. 

Q. Where was he standing? A. Mr. Polk was in 

the car. 

Q. He was in the car. In the rear seat or front? A. 
Well, he was partially in the rear seat. 

Mr. Sedgwick: “Partially in the rear seat,” is that what 
she said? 

The Reporter (Reading): 

“Well, he was partially in the rear seat.” 

The Court: Where was the other part of him? 

The Witness: I beg your pardon ? 

The Court: Where was the other part of him? 
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> The Witness: I mean he wasn’t sitting up in the seat 

correctly. He was down in the seat like that (demonstra¬ 
ting). 

• ••••••#•• 

322 Q. Did you see any doors of the taxicab open in 
which Mr. Polk was riding? A. Yes; the taxicab that 

Mr. Polk was in, the door was open on the right side. 

Q. The right front door or rear? A. The right rear 
door. 

323 The Court: The cab driver was already out of the 
cab when he asked you? 

The Witness: Yes; he was out of the cab when Mr. Polk 
asked me to do this writing for him. That cab driver 

324 was out of the cab. 

• • * • • • * * • * 

Q. Can you recall where you got the paper or whatever 
it was that you wrote this name on? Could you tell us 
where you got that paper? Did you get it out of your 
pocketbook or from his pocket or from the cab? A. Well, 
as far as I can remember, I got the paper from Mr. Polk. I 
am not sure because I had a bag in my hand. I am not 
sure where I got the paper from, but I used his pen. 

Q. You used his pen? A. I did. 

Q. Did you write his address down, too? A. I wrote 
the number and I wrote his name. If I make no mistake, 
that is what I wrote down. 

Q. Wrote his name? A. And the number of the cab, as 
far as I can remember. That is what I wrote down. Now 
I may have wrote his address down. I don’t remember. 

Q. What did you do with this paper after you wrote the 
name down? A. I gave it to Mr. Polk. 

Q. You wrote his name down and gave it to him? A. He 
asked me to do this writing for him, and I gave him the 
paper. 
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Gideon Crockett Johnson 


was called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

339 By Mr. Bulman: 

* *#*****•• 

Q. Mr. Johnson, inviting your attention to April 1, 1949, 
would you tell His Honor and these ladies and gentlemen 
of the jury whether or not you were in the vicinity of 4th 
and F Streets, Northwest? A. Yes; I was about the second 
house away from the corner of 4th and F. 

Q. And for what purpose were you there that morning? 
A. I was there—I just showed a house to a lady, and the 
house was vacant. We just came out of the house, I be¬ 
lieve, and were standing, well, just outside the house. 

• ##•*•*#** 

340 What, if anything, unusual happened while you 
and Mrs. Barnwell were standing on the stoop or 

steps of the house ? A. Two cabs collided right at the inter¬ 
section there. 

Q. Now what brought that to your attention? A. Well, 
the impact. There was a tremendous impact. Two cabs 
just crashed. 

Q. Would you please tell us if you heard—what type of 
impact you heard? A. I don’t think there was any screech¬ 
ing of brakes or anything like that, just a sudden impact. 
I think I was facing that intersection, but it wasn’t brought 
to my attention. Naturally I wasn’t paying attention to the 
intersection. I was talking to Miss Barnwell. But there 
was a tremendous impact. 

Q. When the impact occurred, what did you do? Did you 
look up? A. Well, I looked—naturally I looked over at the 
wreck there. 
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Q. Where were the two cars? Where were the cars with 
respect to the intersection? A. I would say just about 
right at the center of the intersection. 

* 

* ♦#•*•#### 

341 Mr. Bulman: All right, go ahead. 

The Witness: Then they were standing there for a 
minute or so, and the drivers got out and started talking. 
There was a man, a passenger in one of the cabs. I think 

* I just watched it for a minute or so until the passenger 
got out and came over to us. I think he spoke to Miss 
Barnwell and asked her to call an ambulance. 

By Mr. Bulman: 

h Q. Did you observe the appearance of this man? A. 

Yes; I think it stood out in my mind the man was obviously 
injured, and the two drivers were there talking over—I 
don’t know whether they were arguing or not—but they 
were talking over the damage to the cabs. Nobody paid 
any attention to the man who was obviously injured. 

342 Q. What about his appearance? A. Well, that man 

* came up—I believe he stooped over or something, 
but I do remember that he had beads of perspiration. The 
day was cool, and the man had beads of perspiration on his 
face. He was obviously injured, and nobody paid any at¬ 
tention to him. 

Q. Did you offer to do anything Mr. Johnson? A. Yes. 
Now if I can get the sequence right, I believe he asked Miss 
Barnwell to call an ambulance. The house that we just 
came from was vacant and there was no phone there. So I 
think I started to get my car to take this man to the hos¬ 
pital, but in the meantime I believe there w-as a passerby, 
I don’t remember who it was, and somebody came, and took 
one arm, and somebody else took another arm, and we put 
this man in their automobile, or either one of those cabs. 
I just don’t remember which. 

Now later that afternoon—so that is about the end of the 
story. 
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Later in the afternoon I thought it over. I hadn’t given 
the man my name. I called the police and described to 
them where the accident was, and asked if the man was 
seriously injured, if they had a report on him. The police 
told me they didn’t have any report. He was taken to the 
hospital. I don’t recall wdiich hospital. That was all they 
knew. 

• #**•*•*•• 

343 Harry J. Brown 

was called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Bulman: 

Q. Would you please give us your full name? A. Henry 
J. Brown. 

Q. Keep your vioce up. A. Henry J. Brown. 

Q. And by whom are you employed? A. Metropolitan 
Police Boys Club. 

Q. And what club are you attached to? A. No. 13. 

344 Q. Who is the director of that Club? A. Mr. 
Harry Polk. 

Q. Did you know Mr. Polk prior to April 1, 1949? A. 
Yes, sir. 

Q. What w'as his position at the club at that time? A. 
Supervisor. 

Q. Now when did you first come to work for No. 13 
club? A. About 1948 or ’47. 

Q. Would you please tell the ladies and gentlemen of the 
jury Mr. Polk’s condition prior to his accident on April 
1st? What did he do with respect to his physical activities? 
A. Well, he instructed in the gym, and I was athletic 
worker, and he was training me to take that job. 

Q. He w*as training you at that time? A. Yes, sir. 
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Q. Now in training you, would you please tell the ladies 
and gentlemen of the jury whether or not he didn’t physi¬ 
cally demonstrate the various activities you were to teach? 
A. Yes; he did. 

Q. Was he able to do so? A. Yes, sir. 

Q. I wonder if you would describe his condition prior 
to April 1, 1949, the date of his accident, the condition 
of his health before the accident? A. Before the 
345 accident? 

Q. Yes. A. Good. 

Q. Now subsequent to the accident, after the accident 
and after Mr. Polk came back to work, and since he has 
been back to work, Mr. Brown, would you please tell the 
ladies and gentlemen of the jury whether or not Mr. Polk 
has engaged in any physical activity since he has returned 
to work? A. No, sir; he hasn’t. 

Q. Who has done that work? A. I have. 

• • ###*##** 

352 John C. Vinson 

was called as a witness for and on behalf of the plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. Bulman: 

Q. Officer Vinson, would you please give us your full 
name? A. My name is Private John C. Vinson. My name 
is John C. Vinson. I am a private attached to the Acci¬ 
dent investigation Unit of the Metropolitan Police Depart¬ 
ment. 

Q. What is the Accident Investigation Unit, Officer Vin¬ 
son? A. Our principal job is to investigate automobile 
accidents. 

Q. Were you so assigned on April 1, 1949? A. I was, 
sir. 


353 Q. Now pursuant to a call or notification, did you 
make an investigation of an accident that occurred 
on April 1, 1949, at 4th and F Streets, North-west, Wash¬ 
ington D. C.? A. We received a call and went to Freed- 
men’s Hospital. 

Q. On what date was that, Officer Vinson ? A. The same 
date, on the first day of April, 1949. 

Q. Who did you see at Freedmen’s Hospital? A. Well, 
there had been two persons injured in an automobile ac¬ 
cident that occurred at 4th and F Streets. 

Q. One? A. One of these persons was a Harry E. Polk. 
The other was a Percy McKinney. 

Q. Did you have a conversation with the injured party 
or parties at the hospital, if you can remember? A. Yes, 
sir; I had some conversation with them. 
***•#*##•• 

364 Q. Well, Officer, don’t you have a place for in- 
injuries there? A. We do, sir. 

Q. And haven’t you filled that in? A. I have, sir. 

Q. Well, doesn’t that refresh your recollection of what 
you filled in there? A. Well, I have a copy of the report 
here. The question was asked before. On the report under 
the name of Mr. Polk is a “Contusion to the left knee”. 

Q. Doesn’t that refresh your recollection? A. As to 
what, sir? 

Q. That is what Mr. Polk told you, the fact that you 
have it on your official report? A. I don’t know whether 
Mr. Polk told me this or whether I got it from the hospital 
record. 

Q. You didn’t say anything about talking to anybody 
else other than to Mr. Polk and to Mr. McKinney? A. 
(Pause.) 

Q. Do you recall any other person you spoke to 

365 at the hospital? A. Well, it is routine to examine 
hospital records and talk to the doctors as a general 

rule. It is an exception when you don’t talk to either the 
doctor or nurse. 
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Q. Do you know whether on this occasion you did talk 
to the doctor? A. No, sir; I don’t. 

Q. You don’t recall? A. I don’t recall. 

Q. And you don’t recall talking to any nurse either? 
A. No; I have no independent recollection of talking to 
either one of the two of them. 

Q. You do have an independent recollection of talking 
to both Mr. Polk and Mr. McKinney? A. That is right. 

* • * • * • * • , • • 

Redirect Examination 

By Mr. Bulman: 

Q. Officer Vinson, you don’t know from what source you 
have obtained that information which you have noted in 
that report, do you? A. I don’t know which source or 
sources. 

Q. You don’t know whether it was from Percy 
366 McKinney or Mr. Polk? A. No. 

Mr. Sedgwick: One further question. 

Recross-Examination 

By Mr. Sedgwick: 

Q. You have a different injury listed there for Mr. Mc¬ 
Kinney than the one you have for Mr. Polk? A. Yes, sir. 

* * • • • * • • # • 

369 Mr. Bulman: Wait a minute. Dr. McDonald’s 
X-ray report is in Dr. Fulcher’s records. I will let 
him read the report. 

Mr. Sedgwick: Would you let the report of Doctor— 
Mr. Bulman: Sure. 

Mr. Sedgwick: Will you let me read it to the jury? 

Mr. Bulman: Oh, sure. I have no objection. 

* • • • • • * • • • 

371 Mr. Sedgwick: At this time, if Your Honor please, 
by stipulation of counsel just agreed to at the bench, 
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I offer in evidence X-ray reports of Dr. Eugene McDonald 
at the request of Dr. Fulcher. Is that correct? 

Mr. Bulman: Yes. 

The Court: Very well. 

Mr. Sedgwick: This X-ray report of Dr. McDonald, 
ladies and gentlemen of the jury, is as follows: 

“Examination of his cervical spine shows rather severe 
localized osteoarthritic changes with narrowing of several 
of the inner spaces from C6 to C7.” 

Mr. Bulman: C5 to C7. 

Mr. Sedgwick: “C5 to C7.” 

“There is slight flattening of the body of C6 and hyper¬ 
tropic lipping of the margins. The appearance is consistent 
with an old traumatic arthritis. No cervical ribs are seen. 
The trachea does not appear to be displaced or com¬ 
pressed.” 

If the Court please, my driver, Mr. Bigelow, has already 
testified as a witness called by Mr. Bulman for the 
372 plaintiff. There is nothing more that we can add, so 
in behalf of the defendant Harris, we rest. 

Mr. Pitts: Your Honor, the same applies for defendant 
number one, Mr. Hamilton. He has testified fully in the 
case. 

We rest at this time. 

#••••••••• 

381 The Court: I will deny No. 3. 
*****#•#•• 

384 The Court: I will deny No. 4, 

#••••••••• 

385 Mr. Segwick: Now I move to strike and eliminate 
from the case “trauma to the spinal cord.” 

Mr. Bulman: Oh, no. There is traumatic arthritis. That 
is part of the spinal cord. The cervical neck is the spinal 
cord. 
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Mr. Sedgwick: The spinal cord is a nerve. You do not 
get arthritis to a nerve. 

The Court: That is denied. 

• • * • • • • * • * 

Mr. Sedgwick: The next one I move to strike and elimi¬ 
nate from the case is the intervertebral injury of the cer¬ 
vical area. 

The Court: That is the herniated disc. 

386a The Court: That is denied. 

#•##**••*• 

I move to limit plaintiff’s recovery as to the items of 
earnings lost to $272.10, the amount which was given at the 
pretrial hearing in 1952 after all of this. 

The Court: That is denied. 

388 Argument on Behalf of the Plaintiff 

By Joseph D. Bulman, Esq. 

Mr. Bulman: If it please the Court, and you ladies and 
gentlemen of the jury: 

At this time I am to make my closing address to you, 
and my colleagues will follow me. Anything that I may 
say during the course of this argument is not to be consid¬ 
ered by you as evidence because I didn’t take the stand. 
Likewise, anything that Mr. Pitts or Mr. Sedgwick say to 
you is not to be taken as evidence by you because neither 
did they take the stand. 

Now this case started, I believe, last Tuesday, and time 
has gone by, and what I am about to do at this time is to 
try to refresh your recollection as to what the evidence was 
so it will lead you to a just result. 

Now this is a very important and serious case for Mr. 
Polk. It is likewise an important and serious case to the 
defendants. When you deliberate in this case we don’t 
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want at your hands any bias or any prejudice one way or 
the other against either of the parties in this case. 

#••*•••••• 

393 Mr. Polk tells us he didn’t look at a speedometer, 
that the car was going a little fast. He judged it 
about 25. When he was a quarter of a block away he saw 
another car a quarter of a bock away, and then these two 
cars—bang—what happened ? 

He was thrown in and about that car. He was momen¬ 
tarily knocked unconscious. When he came to the car was 
over here. The door was open. He was in great pain. 

397 But there is no question that Mr. Polk was hurt. 
For 22 days after the accident he couldn’t go back to 

w T ork. That is how hurt he was. And they say he wasn’t 
hurt. 

Now what did Dr. Gladden say? Dr. Gladden examined 
him the first day, right from the hospital. 'Swelling of the 
neck, contusions of the shoulder, complained of pain in the 
head. He gave him diathermy. He tried to help him. He 
put his hand in the sling. He had what the doctor de¬ 
scribed as an ulna nerve injury. There is no question about 
that. 

Is there any testimony that he doesn’t to this day have an 
ulna nerve injury, that the two fingers of the hand are 
affected, that he can’t hold his hand up, that he can’t par¬ 
ticipate in sports? Is there any contradictory evidence? 
Three years and ten months and no contradictory medical 
testimony at all. 

Does he still have it? What does Dr. Gladden tell you? 
Dr. Gladden tells you as of October 1952, which was 

398 about four months ago, he examined him, and he still 
had the same condition. There was no improvement. 

He says that it is deteriorating and getting worse; that 
the only thing he can do is go in there and perform an op¬ 
eration. He doesn’t know whether or not an operation will 
be of any help. That condition will be permanent. 
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Why, he is a man of 45 years of age. He didn’t want 
this condition. He didn’t want a disabled arm. He wants 
to have all the extremities that the Good Lord gave him to 
go through life. He has twenty years to go through life 
with that hand. WTiere is the testimony that that won’t 
get worse? 

*•##****• • 

400 As a result of that examination he found he had 
a ruptured intervertebral disc or a ruptured disc, as 

he described it here. That is what he has. That is what 
is giving him all the trouble in the neck. 

So what did he do to relieve it? Not an operation be¬ 
cause that is a drastic method to use, and he is a very con¬ 
servative doctor. So he prescribed traction. 

Now is traction comfortable or uncomfortable? Having 
a halter on your neck and four and a half pounds pulling 
on that. Is that a comfortable thing? He doesn’t want it. 
But for three years and ten months he has gone through it. 
It gave him some measure of relief. But it got worse. All 
during these three years and ten months he has been using 
that at home to give himself relief. 

He doesn’t want to go through an operation, but he is 
going to have to do it. Today he still has pain. The 

401 doctor tells you what? The doctor tells you that he 
has to have an operation, and of course, Mr. Sedg¬ 
wick says to him, “Now, Doctor, couldn’t it be arthritis?” 

Now of course you know if you have a broken leg and if 
you have high blood pressure, and you are involved in an 
accident, all your pain and suffering never comes from 
your broken leg, your pain always comes from high blood 
pressure. Or if you have any other ailments. 

He says to him, “Doctor, then isn’t it arthritis that is 
causing all this?” 

Mr. Polk never had arthritis in his life. As we go 
through life arthritic changes take place in our bones. He 
never had a blow before. 
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‘‘Cant you get it from stepping off the curb, Doctor?” 

“Sure you can.” 

“Can’t you get it from falling down?” 

You can break your neck in your own home, and people 
do it all the time, but that is not what caused Mr. Polk’a 
trouble here. 

What caused Mr. Polk’s trouble? What caused his in¬ 
juries? What caused his losses? It is the fact that these 
two drivers weren’t operating their cars properly. 

What caused this snapping? There were no subsequent 
falls. There were no strikings before. He didn’t partici¬ 
pate in any sports afterwards. 
#••••***•• 

402 But Dr. Murphy, being the honest gentleman that 
he is, and being a doctor, he said, “lam not God. It 
is an intervertebral disc, as far as I am concerned. It may 
be traumatic arthritis. I don’t know until I go in there and 
find out.” 

In either event, the thing that caused it was the snapping 
of the neck. So it doesn’t make any difference as for as 
Mr. Polk is concerned because the pain is the same, and 
the suffering is the same, and the anguish is the same, and 
the expense is the same. 

Now, ladies and gentlemen of the jury, if we humans 
could give back good health, give back broken bones and 
make them whole, then all you would have to do is give him 
back his good health, give him back his good hand, and 
we thank you very much and walk out of this courtroom. 

That is all Mr. Polk would want. But unfortunately we 
humans are limited. We don’t have those powers. The law 
knows we don’t have those powers, so the law in its wisdom 
says this to you: that where a person is injured as the 
result of the negligence of someone, and those injuries flow 
approximately from it, then they are entitled to be com¬ 
pensated monetarily. Money is the only thing we can give 
them to redress their wrongs. 
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403 How much is Mr. Polk entitled to in this case? The 
suit is for $75,000. That is not too much money for 

him. For what he has gone through and what he will go 
through in the future. 

Now what are his expenses to date? Hospital, $185. Dr. 
Williams, $10. Dr. Gladden, $197. Dr. Murphy, $150. 

Loss of earnings, $585. The operation which he will have 
to go through. Dr. Murphy tells us $500 for his fee. $500 
for the hospital. Six weeks out of work. 

According to my mathematics it will come to $1525, mak¬ 
ing a total of $25,756. 

Now that is only actual expenses so far. Now the next 
question you will ask yourself is what we can award for 
pain and suffering in this case. His Honor will instruct 
you that in making an award you must take into considera¬ 
tion the permanence of the injury, mental anquish, and 
pain and suffering. Three years and ten months have gone 
by to date. Assessing his life span in the future will he 
at least 20 more years. Now for the three years and ten 
months you are the sole judges of what to give him. Is 
$10 a day too much? $10 a day for the pain and suffering 
that he has gone through? Now in the matter of days it 
is 1395 days times ten, giving us $13,950. 

But that, ladies and gentlemen of the jury, doesn’t take 
into consideration the future. What about the per- 

404 manence, which His Honor will instruct you accord¬ 
ing to the law he is entitled to compensation at vour 

hands for the loss of sensation and the use of his hand 
where he can’t hold it, for the loss that he can’t participate 
in sports. He is entitled to the money for the pain and suf¬ 
fering by reason of his neck in the future. 

What if this operation isn’t a success, although Dr. 
Murphy says the prognosis is good? We don’t know until 
the operation. So w T e have 16 more years in the future that 
you must compensate him for. 

So, ladies and gentlemen of the jury, when you deliberate 
in this case you must take into consideration that this is 
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his only day in court. Today he must be compensated for 
out-of-pocket expenses, for his pain and suffering, for his 
mental anguish now and in the future, based upon your 
estimate of what that pain and suffering is worth up to 
$75,000. 

* ***#•**•• 

405 Argument on Behalf of the Defendant Hamilton 

By Vaden S. Pitts, Esq. 

* **#•****• 

416 Is he trying to help you decide this case, or is he 
trying to help you develop this premeditated scheme 
of this money-mad opportunist? 

* *••**••*• 
420 Argument on Behalf of the Defendant Paul O. Harris 

By Paul J. Sedgwick, Esq. 

* •*#*•*••* 

430 Now upon the issue of whether or not he has a 
ruptured disc or a herniated disc, you haven’t heard 
Mr. Bulman today mention herniated disc to you in his 
argument, yet throughout four days of the trial, in his open¬ 
ing statement, he said he was going to prove herniated disc. 
He has been obliged to get away from that argument be¬ 
cause of what the truth shows. 

Now what is the proof on that issue of a herniated disc? 
Mr. Polk cannot know whether he has it. Experts can come 
pretty close to finding out. Who are the experts in the 
case? Dr. Gladden, Dr. Williams, Dr. Murphy. Also the 
X-ray that was put in evidence from Dr. McDonald, who 
did it for Dr. Fulcher. What did they say, and what is the 
evidence of whether he had a herniated disc? When Dr. 
Gladden was on the stand, Judge Curran asked him some 
questions. Judge Curran has a duty in this case far above 
my duty or counsel’s duty. He knows that we can get en¬ 
thusiastic about our clients. He is up there to make darn 
sure that improper evidence stays out, and that a jury is 
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not going to be misled if the Judge can help it, even though 
counsel may fall asleep and not object to it. 

So when Judge Curran asked Dr. Gladden, “Did you see 
the X-rays taken on the 1st of April,” he said yes. 

431 “What did you find in those X-rays?” “I saw the 
evidence of arthritic changes in this man’s cervical 

spine.” 

Judge Curran then asked the next question: “That could 
be not due to trauma, not due to the accident, couldn’t it, 
Doctor?” He said yes. 

Now if Dr. Gladden honestly thought and believed, as 
a doctor of many years’ practice, that this man either by 
reason of his work or by reason of his daily living—he has 
been an active man in his day, and it could happen to all 
of us, as Mr. Bulman said—if Dr. Gladden found in his 
clinical examination and findings that this man had these 
arthritic changes, and that terms comes from arthritic 
changes unrelated to an accident, arthritic changes in his 
neck, on the same day of the accident, we didn’t put them 
in there in this accident. Dr. Gladden said they can come 
from the time a man is 25 years of age. That is Dr. Glad¬ 
den’s belief in this case. 

Now the question in my mind is this: How can you dis¬ 
tinguish between types of arthritis? Mr. Bulman made a 
try at it. You see, arthritis is a condition, and most gen¬ 
erally I think we used to call it rheumatism. I mean it is 
a pain-producing factor. So Mr. Bulman tried to get Dr. 
Murphy to say that he could tell the difference. X-rays 
show it. X-rays are not subject to human frailties. So the 
X-rays on the day of this accident, taken within an 

432 hour and a half afterwards, showed this man to have 
this arthritis. The X-ray which we took, which I 

ordered in December of 1952, last year, and which I read 
to you and which I can read to you again, spoke of arthritic 
changes at the level of C6 and C7 vertebrae in the neck. 
So you have the arthritis shown and established conclu¬ 
sively by X-ray within an hour and a half after this acci- 
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dent happened and continuing to last December. It will 
continue forever unless he is going to seriously do some¬ 
thing about it. 

The Court: Mr. Sedgwick, I don’t like to interrupt you, 
but did you give the whole answer to the question that I 
asked Dr. Gladden? 

Mr. Sedgwick: That you asked Dr. Gladden? Yes; I 
have it here. I will read it to the jury. 

The Court: I don’t mean all of his testimony. I mean 
a complete answer when he referred to the arthritic 
changes. 

Mr. Sedgwick: Yes; the traumatic changes. 

The Court: I thought he also said that he saw a disc pro¬ 
trusion. Am I wrong about that? 

Mr. Sedgwick: Oh, yes, Your Honor. Dr. Gladden 
didn’t say anything like that, to my recollection. 

The Court: Funny. I have it written down here in my 
own handwriting in my notes. 

Mr. Sedgwick: Dr. Murphy said something about it. I 
can be wrong. I don’t believe that Dr. Gladden ever got 
around to that. In fact, I do recall Your Honor saying, 
“What did you have to do or what do you know about 

433 any ruptured disc or herniated disc?” I thought 
he said that he knew nothing of his own knowledge, 

but that he talked to some neurosurgeon or something. You 
ruled it out on the ground that it was hearsay. 

The Court: I may be in error. I have it down here. You 
said that I asked the question, and I remembered that I 
had, and I have in my notes, “Arthritic conditions, changes 
of cervical spine and disc protrusion.” Now if he didn’t 
say that I don’t know where I got this note from. 

# 

434 I say the proof is not here from Dr. Gladden that 
there is a herniated disc. 

The Court: Well, Mr. Sedgwick, I want you to under¬ 
stand that I may be wrong about this. If you have the 
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answer of Dr. Gladden, that ought to end it, if he answered 
it merely that he saw arthritic changes of the cervical spine. 
It is the jury’s recollection, not the Court’s. 

Mr. Sedgwick: Well here is what I wrote down. This is 
what I asked our good reporter here to write up for me. 

By Mr. Bulman, February 19, 1953, Excerpts of testi¬ 
mony of Dr. James Robert Gladden: 

“By Mr. Bulman: 

‘ ‘ Q. What was elicited when you put him through those 
motions? “A. It was very painful. 

435 “Q. All right, what else? A. And I noticed that 
further on examination that there was some tender¬ 
ness over the upper aspect of the interior margin of the 
shoulder. 

“Q. What does that mean? A. That is up in this area.” 
And I suppose he indicated. 

“Q. I see. A. And over the upper medial and lateral 
margin of the scapula, which is the bone back here (indicat¬ 
ing), the flat bone in the back. There was a tenderness over 
the medial aspect of the right elbow and region of the ulna 
nerve. That -would be this area here (indicating), and the 
patient complained of pain going down the ulna aspect of 
the forearm. That would be in this area (indicating). That 
would be on the same side that the little finger is on. 

“Further examination revealed that there was some di¬ 
minution of sensitivity to a pin prick involving the right 
little finger, which is this finger here (indicating), and the 
ulna side which is this half. In other words, a half of the 
fourth finger that was next to the fifth finger. 

“Q. What do you mean by diminution? A. In 

436 other words, he was less sensitive to pin prick there 
than on the rest of his hand or the fingers on the left 

hand. 

“Q. And is that a customary test? A. That is one of 
the tests that you do for injuries where you feel that you 
might have some nerve involvement. 
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“I did not find any evidence of any motor involvement. 

“In other words, there was no evidence of any particular 
weakness or paralysis of any of the muscles of the inter¬ 
extremity including the muscles of the hand.’ , 

# * • 

“The Court: You don’t know anything about the disc 
protrusion, do you? 

“The Witness: I mean that is always a possibility. 

“The Court: No. You didn’t examine him for that? 

“The Witness: I didn’t do the myelogram or anything. 

“The Court: So you don’t know of your own personal 
knowledge about the disc protrusion? 

“The Witness: Well, only from my talking with the 
neurosurgeon. That’s all.” 

437 Then he continues. 

The Court: Isn’t that the part I want? 

Mr. Sedgwick: Yes. 

“The Court: Yes. Now you said there were changes of 
the cervical spine. 

“The Witness: There were some changes of the cervical 
spine by X-ray. 

“The Court: Did you see that yourself? 

“The Witness: I saw the X-rays. 

“The Court: And when was the X-ray made? 

“The Witness: I don’t remember the exact date. 

“The Court: Do you have it on record? 

“The Witness: No: there was an X-ray made on the 
first of April. 

“The Court: Now, was the April first X-ray seen by you? 

* * The Witness: I saw the films, yes. 

“The Court: Was there any change in the cervical spine 
then? 

“The Witness: There were some changes in the cervical 
spine. 

“The Court: What kind of changes? 

“The Witness: There—I guess you would consider them 
as arthritic changes of the cervical spine. 
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4 ‘ The Court: That would have taken place regard- 

438 less of the accident, wouldn’t it? 

“The Witness: W'ell, that is a fairly common find¬ 
ing in patients that age. We see it very often just in routine 
X-rays. 

“The Court: It is not a result of trauma or anything? 
“The Witness: No,...” 

Now, continuing on by Mr. Bulman: 

“Q. In other words—” 
and I said, 

“Now may we not have counsel’s interpolations?” and 
Mr. Bulman said: 

“I can question him. The Court questioned him.” and 
I said: 

“Yes; I have no objection to that. He says 

‘In other words’. Now he is going to rephrase—” 

And the Court said: 

“You can ask the question.” 

4 4 Mr. Bulman: Very well. ’ ’ 

The Court: Now that is an excerpt from the testimony? 
Mr. Sedgwick: That is continued there. That did not 
leave out anything there, Your Honor. 

# ********* 

439 Mr. Sedgwick: All right. Then I will pass on to 
the statement I did read from Dr. McDonald: 

“The examination of the cervical spine shows rather 
severe localized osteoarthritic changes with the narrowing 
of several of the inner spaces from C5 to C7. There is some 
flattening of the body of C6 and hypertrophic lipping of 
the margins. The appearance is consistent with an old 
traumatic arthritis. No cervical ribs are seen. The trachea 
does not appear to be displaced or compressed.” 

The X-ray on the day of the accident showed this arth¬ 
ritis. The X-ray taken 80 days ago showed the same thing. 


Dr. Gladden said nothing about his finding either in 

440 X-rays or in his clinical findings of a herniated disc. 

The X-rays of Freedmen’s Hospital didn’t show that. 

Our X-rays don’t show it. 

Now, our X-rays and theirs do show an arthritis which 
can produce the worst kind of pain that humanity knows 
in my book. People I have talked to say that it is a bad 
thing. 

So the question that arises, did that result from our acci¬ 
dent? If it did, then he is entitled to compensation for it. 
If it didn’t, then he is not. 

But I say to you upon the issue of whether there is or is 
not a ruptured disc in this man, that the evidence is over¬ 
whelmingly against it, because if for no other reason than 
what Dr. Murphy himself said. I will now read to you the 
portion of the testimony where I was cross-examining him: 

“By Mr. Sedgwick: 

“Q. Now we are concerned here with proving or not 
proving whether there is a ruptured disc, and my question 
to you is, is it just as likely from all that you know about 
Mr. Polk that he has arthritis as that he has a ruptured 
disc? A. Traumatic arthritis?” 

He was asking me then whether I meant by my question 
arthritis due to some kind of an accident. And I said, 
“Yes.” 

“A. Arthritis due to dircet physical injury? 

441 “Q. Yes. A. Yes. 

“Q. You can’t tell which it is? A. No.” 

Now, if their own Dr. Murphy can’t tell us, and if the 
clinical symptoms or findings, and if the X-rays show that 
the same thing could be this or could be that, then I come 
to you in all honesty and fairness and say, should we be 
soaked with a ruptured disc? It won’t hurt me. It won’t 
soak me. You can be sure of that. I will sleep tonight, 
whatever the decision is in this case. 

But if a man knocked on your door sometime six months 
or eight months or ten months after an injury and asks at 
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your hands for $75,000, and you go to a lawyer and ask 
him, what are we going to do, and it comes to the time of 
the evidence, and the X-rays show that their doctors say 
that, then I will ask anyone, I will ask even almost the 
Divine whether or not that man or Harris or anybody else 
or you, if you were a defendant, should have to pay for it, 
w’hen it has not been shown yet, when their high-powered 
Dr. Murphy of four years of training—he is a brilliant boy. 
He will go far. I admire him. I have great respect for 
him—he says the same thing. The findings that he had are 
consistent with traumatic arthritis. 

Now if we caused the traumatic arthritis, surely we will 
have to pay for it. 

# **••**** • 

Rebuttal Argument on Behalf of the Plaintiff 

By Joseph D. Bulman, Esq. 

# **#**#•** 

453 Then what happens at that moment, ladies and 
gentlemen of the jury! A premeditated, a premedi¬ 
tated scheme was conjured up by Mr. Polk to mulct 

454 money out of these two defendants. Look to what 
low level these gentlemen have sunk. Twenty-two 

years at the Bar I have never heard such an accusation. 

Do you know what the good reputation of the community 
is? Ladies and gentlemen, that is the one thing nobody 
can take away from you. It took Mr. Polk to get a good 
reputation. If a person comes up to you and says, “Do you 
know Joe Smith?” “What about Smith? He is a fine fellow. 
He is truthful. He is honest.” 

“Why do you say that?” 

“Because Joe is honest. He is truthful. You can trust 
him.” 

Here is a man for 45 years in this community, a gentle¬ 
man. A man who was entrusted by the Police Department, 
the Directors, to oversee the character building of 4,000 
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children in this community. We of our community entrust 
this man with that, and these gentlemen get up and say to 
you that he had a premeditated scheme. Where else in those 
45 years has there been anything said against him? 

Now don’t you dare get hurt in an accident because if 
you do and you are hurt, you are a liar, you are not telling 
the truth. You are premeditating. You are degrading. 
Why? That is all their defense is in this case. They are 
using the same tactics they use behind the Iron Curtain. 
They have no defense. They don’t have a single 

455 witness here. They haven’t produced any. 

On December 19, 1952 Mr. Sedgwick had Mr. Polk 
examined by Dr. Fulcher. Where is Dr. Fulcher? 

The plaintiff was asked on cross-examination what did 
Dr. Fulcher say. “Dr. Fulcher told me I needed an opera¬ 
tion, I had a herniated disc.” 

That is unrebutted. That is not Dr. Murphy. That is 
Dr. Fulcher. 

* #•#***••• 

456 And yet Mr. Sedgwick has the temerity to ask the 
doctor, “An intervertebral disc can be caused by 

stepping off a curb, can it not?” 

It isn’t the amount of impact or the force of the impact 
that causes the injury, because in our human experience 
we see cars that smash like accordians and out comes a 
person unscratched and unscathed. And yet you and I 
have experienced things where we have been standing in a 
streetcar and the streetcar jerked and we have been thrown 
forward and hurt. So it isn’t the force of the impact. 
It is the manner in which the impact is exerted upon the 
individual concerned. 

What did Dr. Murphy tell you? A Whiplash injury will 
cause this. Was he catapulted? Was he thrown? 

Now a demonstration was made here and they said if 
you hit the left side you are thrown to the right. But 
what Mr. Sedgwick didn’t tell you, and he has a very very 
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good knack about these things of forgetting, was that be¬ 
fore the impact took place there was a swerve to the right. 
Mr. Polk told you that he was thrown first to the left and 
then to the right. It was the impact that threw him to 
the right. 

But we can see through all these things. 

Also this is premeditated. This is a conjured-up thing. 
This is built up. Do you know why? Because he got Mr. 

Bulman to represent him. I, too, am indicted. So 
457 is my associate Mr. Goldman indicted. Everyone 
who had anything to do with this case is indicted. 
Why? Because these two drivers happened to have an 
accident. 

Now as a member of this Bar for 20-some-odd years, 
I put my reputation on the scales of justice. I am very 
proud in this case that I represent Mr. Polk. I don’t rep¬ 
resent Mr. Polk because Mr. Polk asked me to represent 
him. I represent Mr. Polk because Mr. Mitchell asked me 
to represent him. Mr. Mitchell had to leave this trial table 
to try another case in another court, and he is under the 
25-case rule. 

Mr. Sedgwick: If Your Honor please, I never like to 
interrupt counsel. 

Mr. Bulman: That is what you said. 

Mr. Sedgwick: But he was in this courtroom at the 
opening of this trial, and if he was trying a case before 
Your Honor, no other Judge could take him away. 

Mr. Bulman: Her asked to be excused. 

Mr. Sedgwick: That was at the end of the second day. 

Mr. Bulman: That is of no moment. 

Juror Scliwallman: Why bring up Mr. Mitchell now? 

The Court: You are not supposed to say anything in 
this trial. 

Juror Schwallman: I am sorry. 

Mr. Bulman: May we approach the bench ? 

The Court: Yes. 


458 
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(At the bench:) 

Mr. Bulman: I am going to ask leave that Your Honor 
withdraw this juror. 

Mr. Sedgwick: I object to that. 

Mr. Bulman: Because he has indicated by his question¬ 
ing that the withdrawal of Mr. Mitchell and whether or 
not this gentleman has been paid, indicating that he has 
already prejudged the issues in this case. We have an alter¬ 
nate, and I think Your Honor should withdraw this juror 
from this case. 

Mr. Sedgwick: I object to it. The others may have 
opinions and may not have voiced them. 

The Court: I deny your motion. 

********** 

460 Now what do we have here? Is there any state¬ 
ment on anybody’s part at all, Mr. Pitts or Mr. 

Sedgwick or any proof? I am talking about proof that 
the injury to Mr. Polk’s hand is still here, that it originated 
as a result of the accident, that it is going to be with him 
the rest of his life, that he has paresthesia in the little 
finger and the finger next to it, that an operation may be 
necessary, that it might involve motor function. The 
operation may not cure it. Nothing was said about that 
by Mr. Sedgwick. Nothing was said about that by Mr. 
Pitts. 

Who caused it? What is the reason for it if it isn’t this 
accident? Can we make that arm good? How can we 
restore that ulna nerve injury? 

********** 

461 How did it occur, and who is responsible for it? 
No one is digging anybody’s hands in anybody’s 

pockets. Mr. Polk didn’t ask to be involved in this accident. 
He didn’t ask to be maimed for life. He didn’t ask for 
this ruptured disc. He didn’t ask for these myelograms. 
He didn’t ask for these operations. How did they come 
about if not but for the negligence of these two drivers ? 
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Now would there be any question in your minds at this 
time if Mr. Polk had been holding in his hand, let us say, 
a Stradivarius fiddle worth $50,000, and as a result of this 
accident the Stradivarius fiddle had been broken? Would 
there be any question that it was the result of the negli¬ 
gence of these two drivers that he would be entitled to 
recover $50,000 providing we could prove to you that the 
fiddle was worth $50,000? 

If Mr. Polk had been holding in his hand instead of a 
fiddle let’s say a portrait worth $50,000, and it had been 
damaged as a result of the negligence of these two drivers, 
is there any question about whether or not he could re¬ 
cover for that painting? 

How much greater, how much more delicate is a 
462 person than a fiddle? Or a painting? A person 
who is made of nerves and of muscles and of fiber 
and of soul and of feeling. 

He was injured. It is no small thing to be deprived of 
your two fingers. The Good Lord gave them to you. Who 
took them away? 

I don’t ask you for sympathy. I don’t ask you for pas¬ 
sion. I don’t ask you for prejudice. All I ask you is to con¬ 
sider a human being more than a chattel, more than a fiddle, 
more than a painting. 

Is the suffering over? Is the pain over? He has his full 
lifetime to go. He can’t come back here again. 

Today at your hands I ask you to return a verdict against 
both of these defendants in a fair and just amount that 
will compensate Mr. Polk for his pain, for his suffering, 
and for the permanence of his injuries. 

• • • # * # * • * * 

The Court: Before I charge the jury I would like to 
read that excerpt that I sent for from Dr. Gladden’s testi¬ 
mony, because I don’t wish the jury to have any idea that 
I wrote down a phrase, “Disc protrusion,” without having 
heard of it. 
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The doctor was asked: 

“Q. Is there anything that you could do in the treat¬ 
ment of this condition other than what you have done, 
Doctor? A. Well, the patient w^as—I think the in- 

463 jury to his disc was suspected, and the patient also 
had some changes of his cervical spine, and there was 

some question as to whether surgery for the disc could 
relieve his symptoms. 

“Q. Do you know of your own personal knowledge 
whether he was referred to a neurosurgeon? A. He was 
seen by a neurosurgeon. 

“Q. Do you know what neurosurgeon that was? A. I 
think it was Dr. Murphy. 

“Q. You had nothing to do with that feature of the case, 
did you, Doctor? A. No. 

“Q. Other than what the patient told you, you didn’t 
treat him for that condition? A. No. I didn’t treat him for 
the disc protrusion.” 

In another part of the testimony the Court asked him 
this question: 

“The Court: You don’t know anything about the disc 
protrusion? 

“The Witness: I mean, that is always a possibility. 
“The Court: No. You didn’t examine him for that? 
“The Witness: I didn’t do the myelogram or 

464 anything. 

“The Court: So you don’t know of your own per¬ 
sonal knowledge about the disc protrusion? 

“The Witness: Well, only from my talking with the 
neurosurgeon. That’s all. 

“The Court: Yes. Now you said there -were changes of 
the cervical spine. 

“The Witness: There were some changes of the cervical 
spine by X-ray. 

“The Court: Did you see that yourself? 

“The Witness: I saw the X-rays. 
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* * The Court: When was the X-ray made ? 

“The Witness: I don’t remember the exact date. 

“The Court: Do you have it on your record? 

“The Witness: No; there was an X-ray made on the 
first of April. 

“The Court: Now, was the April first X-ray seen by 
you? 

“The Witness: I saw the films, yes.” 

(The Court’s charge to the jury follows.) 

465 The Court's Charge to the Jury 

The Court: Now ladies and gentlemen of the jury, 
this is a civil action brought by Harry Polk against Joseph 
Hamilton and Paul 0. Harris, for personal injuries arising 
out of an automobile collision on April 1, 1949, between 
11 and 11:30 o’clock in the morning at the intersection of 
F Street and 4th Street, Northwest, in the District of 
Columbia. It is not disputed that the plaintiff was a pas¬ 
senger in the taxicab which was traveling north on 4th 
Street. Nor is there any dispute that a collision occurred 
at the intersection just mentioned. 

It becomes my duty to instruct you in the law that ap¬ 
plies to this case, and it is your duty to follow the law as 
I shall state it to you. On the other hand, it is your ex¬ 
clusive province to determine the facts in the case and to 
consider and weigh the evidence for that purpose. I do 
not intend by any instruction to tell you how you should 
determine any question of fact. If your recollection of the 
evidence should differ from my statements in regard to the 
facts in the case, then your recollection must prevail. 

The Court is permitted to comment on the facts and on 
the evidence in order to aid and assist you in arriving at 
your conclusions, but the Court’s comments on the facts 
and on the evidence are not binding on you and you need 
attach to them only such weight as you deem wise and 
proper. 
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466 If in my instructions any rule, direction or idea 
be stated in varying ways, no emphasis thereon is 

intended by me, and none must be inferred by you. For 
that reason you are not to single out any certain sentence, 
or any individual point or instruction, and ignore the others, 
but you are to consider all the instructions as a whole, and 
to regard each in the light of all the others. 

At times throughout the trial the Court has been called 
upon to pass on the question whether or not certain offered 
evidence might properly be admitted. You are not to be 
concerned with the reasons for such rulings and are not 
to draw any inference from them. Whether offered evidence 
is admissible is purely a question of law. In admitting 
evidence to which an objection is made, the Court does not 
determine what weight should be given such evidence; nor 
does it pass on the credibility of the witnesses. As to any 
offer of evidence that has been rejected by the Court, you, 
of course, must not consider. And as to any question to 
which an objection was sustained you must not conjecture 
as to what the answer might have been or as to the reason 
for the objection. 

You must weigh and consider this case without regard 
to sympathy, prejudice, or passion for or against any party 
to this action. 

If during this trial I have said or done anything which 
has suggested to you that I am inclined to favor the 

467 claims or positions of either party, you will not suffer 
yourselves to be influenced by any such suggestion. 

I have not expressed, or intended to express, nor have I 
intended to intimate, any opinion as to which witnesses are, 
or are not, worthy of belief; or what inferences should be 
drawn from the evidence. If any expression of mine has 
seemed to indicate an opinion relating to any of these mat¬ 
ters, I instruct you to disregard it. 

The attitude and conduct of jurors at the outset of your 
deliberations are a matter of considerable importance. It 
is rarely productive or good for a juror, upon entering 
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the jury room, to make an emphatic expression of his opin¬ 
ion on the case or to announce a determination to stand for 
a certain verdict. When one does that at the outset, his 
sense of pride may be aroused, and he may hesitate to re¬ 
cede from an announced position if shown that it is falla¬ 
cious. Remember that you are not partisans or advocates 
in this matter, but are judges. The final test of the quality 
of your service will lie in the verdict which you return to 
the Court, not in the opinions any of you may hold as you 
retire. Have in mind that you will make a definite contri¬ 
bution to efficient judicial administration if you arrive at 
a just and proper verdict in this case. 

Evidence may be either direct or indirect. Direct evi¬ 
dence is that which proves a fact in dispute directly, with¬ 
out an inference or presumption, and which in itself, 
468 if true, conclusively establishes the fact. Indirect 
evidence is that which tends to establish a fact in 
dispute by proving another fact which, though true, does 
not of itself conclusively establish the fact in issue, but 
which affords an inference or presumption of its existence. 
Indirect evidence is of two kinds, namely, presumptions and 
inferences. 

Now you may go to bed tonight and get up in the morning 
and you see two or three inches of snow. You didn’t see it 
snow. It is not snowing then. But you know it has snowed 
because there is snow on the ground, and you know that 
it snowed sometime during the night. 

A presumption is a deduction which the law expressly 
directs to be made from particular fact-s. Unless declared 
by law to be conclusive, it may be controverted by other 
evidence, direct or indirect; but unless so controverted, you 
are bound to find in accordance with the presumption. 

Now an inference is a deduction which the reason of the 
jury draws from the facts proved. It must be founded on 
a fact or facts proved and be such a deduction from those 
facts “as is warranted by a consideration of the usual 
propensities or passions of men, the particular propensities 
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or passions of the person whose act is in question, the course 
of business, or the course of nature/’ The word 4 ‘pro¬ 
pensity’’ as used here means any “natural or habitual 
inclination or tendency.” 

469 In weighing the testimony of witnesses, it is proper 
for you to consider those factors of human nature 

which, either with or without any wrongful intention, may 
obstruct the giving of perfectly true testimony. Those 
factors are suggested by these questions: Did the witness 
have full opportunity to learn the truth ? If so, did he have 
the intelligence and purpose to ascertain the facts? What 
■was the advantage or disadvantage of his point of observa¬ 
tion? Does the evidence show that the witness had a motive 
for favoring, or an inclination to favor, any party? In 
other words, was he a biased or an impartial witness? 
Wliat degree of intelligence, what quality of memory, and 
what grade of moral purpose, so far as concerns this case, 
were revealed by his appearance, manner of testifying, and 
all other evidence in the case? Was the testimony reason¬ 
able and consistent within itself and with uncontradicted 
facts? 

You are not bound to decide in conformity with the testi¬ 
mony of a number of witnesses, which does not produce 
conviction in your mind, as against declarations of a lesser 
number or a presumption or other evidence, which appeals 
to your mind with more convincing force. This does not 
mean that you are at liberty to disregard the testimony of 
the greater number of witnesses merely from caprice or 
prejudice, or from a desire to favor one side as against 
the other. It does mean that you are not to decide 

470 an issue by the simple process of counting the number 
of witnesses who have testified on the opposing sides. 

It means that the final test is not in the relative number of 
witnesses, but in the relative convincing force of the evi¬ 
dence given by them. 

You shall not consider as evidence any statement of 
counsel made during the trial unless such statement was 


195 


made as an admission or stipulation conceding the existence 
of a fact or facts. 

You must not consider for any purpose any offer of 
evidence that was rejected, or any evidence that was 
stricken out by the Court. Such matter is to be treated as 
though you had never known of it. 

You are to decide this case solely upon the evidence that 
has been received, and the inferences that you may reason¬ 
ably draw therefrom, and such presumptions as the law 
deduces therefrom, as noted in my instructions, and in 
accordance with the law as I state it to you. 

During the course of the trial several conferences were 
held at the bench between counsel and the Court, and you 
are to draw no inferences from those conferences at all. 

Now first I may say this to you: In judging the credi¬ 
bility of witnesses, you shall have in mind that a witness is 
presumed to speak the truth. This presumption however 
may be overcome by contradictory evidence, by the manner 
in which the witness testifies, bv the character of his 
471 testimony or by evidence pertaining to his motives. 

In determining the issues of fact submitted to you, 
you will consider and weigh the testimony of all of the 
witnesses who have testified at this trial, as well as all the 
circumstances concerning which testimony has been given. 

You are the sole judges of the credibility of witnesses. 
In determining whether to believe the testimony of any 
witness, and in weighing the testimony of any witness, you 
may consider the demeanor of the witness on the witness 
stand; the witness’ manner of testifying; whether the 
witness impressed you as a truth-telling individual; whether 
the witness impressed you as having an accurate recollec¬ 
tion ; and you may also consider the interest of the witness, 
if any, in the outcome of the case, in determining what 
weight to attach to the testimonv of anv witness. 

If you find that any witness deliberately testified falsely 
as to any material fact concerning which that witness could 
not be mistaken, then you may, if you see fit, disregard the 


196 


entire testimony of such a witness, or such parts as you 
wish. 

It is your duty as jurors to consult with one another and 
to deliberate, with a view to reaching an agreement, if you 
can do so without violence to your individual judgment. 
You each must decide the case for yourself, but should do 
so only after a consideration of the case with your 

472 fellow jurors, and you should not hesitate to change 
an opinion when convinced that it is erroneous. How¬ 
ever, you should not be influenced to vote in any way on 
any question submitted to you by the single fact that a 
majority of the jurors, or any of them, favor such a deci¬ 
sion. In other words, you should not surrender your honest 
convictions concerning the effect or weight of evidence for 
the mere purpose of returning a verdict or solely because 
of the opinion of the other jurors. 

In civil actions the party who asserts the affirmative of 
an issue must carry the burden of proof. In other words, 
the “burden of proof” as to that issue is on that party. 
This means that if no evidence were given on either side of 
such issue, your finding as to it would have to be against 
that party. When the evidence is contradictory, the deci¬ 
sion must be made according to the preponderance of the 
evidence, by which is meant such evidence as, when weighed 
with that opposed to it, has more convincing force, and 
from which it results that the greater probability of truth 
lies therein. Should the conflicting evidence be evenly bal¬ 
anced in your minds, so that you are unable to say that 
the evidence on either side of the issue preponderates, then 
your finding must be against the party carrying the burden 
of proof, namely, the one who asserts the affirmative of the 
issue. 

In this case the affirmative of the issue is stated by the 
plaintiff, and the burden of proving the case is upon 

473 the plaintiff. 

In civil actions, ladies and gentlemen of the jury, 
it is a little different than in criminal actions. Picture 
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the old apothecary scale where the prescription was put 
on the one side, and the weight on the other. Now if they 
are equally balanced it proves nothing. In criminal law 
the guilt of a defendant must be proved beyond a reason¬ 
able doubt, which means that the scales must tilt all the 
way. In a civil case the burden is carried by a preponder¬ 
ance of the evidence which merely means a slight tilting 
of the one side is all that is necessarv. 

So that the burden of proof is on the plaintiff to prove 
by a preponderance of the evidence the negligence and 
the resulting injury. If it is evenly balanced, you must 
find for the defendants. If it is slightly tilted you must 
find for the plaintiff. 

Now the mere fact that an accident happened considered 
alone does not support an inference that some party or any 
party to the accident was negligent. 

At the outset of this trial, each party was entitled to 
the presumptions of law that every person takes ordinary 
care of his own concerns and that he obeys the law. These 
presumptions are a form of prima facie evidence and will 
support findings in accordance therewith, in the absence of 
evidence to the contrary. When there is other evi- 
474 dence that conflicts with such presumption, it is your 
duty to weigh that evidence against the presumption, 
and any evidence that may support the presumption, to 
determine which, if either, preponderates. Such delibera¬ 
tions, of course, shall be related to, and in accordance with, 
my instructions on the burden of proof. In other words, 
the defendants are presumed to have exercised ordinary 
care, as to the defendant Harris in the operation of his 
cab, and the highest degree as to the defendant Hamilton 
in the operation of his cab. Those are prima facie pre¬ 
sumptions. They are not conclusive, and they are subject 
to be rebutted. 

Ordinary care is that care which persons of ordinary 
prudence exercise in the management of their own affairs 
in order to avoid injury to themselves or to others. In 
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other words, it is that degree of care, attention or exertion 
which under the actual circumstances of the case a man of 
reasonable prudence and discretion would use in reference 
to the particular thing if it was his own property. 

Inasmuch as the amount of caution used by the ordinarily 
prudent person varies in direct proportion to the danger 
known to be involved in his undertaking, it follows that in 
the exercise of ordinary care, the amount of caution re¬ 
quired will vary in accordance with the nature of the act 
and the surrounding circumstances. To put the matter 
another way, the amount of caution required by law 
475 increases, as does the danger that reasonably should 
be apprehended. 

Now the defendant Harris was under the duty on April 
1,1949 of operating his cab with ordinary care. 

The proximate cause of an injury is that cause which, 
in natural and continuous sequence, unbroken by any effi¬ 
cient intervening cause, produces the injury, and without 
which the result would not have occurred. It is the efficient 
cause—the one that necessarily sets in operation the factors 
that accomplish the injury. 

Now I have to tell you about proximate cause because 
the law says that even though a party is negligent, in order 
for a plaintiff to recover, the plaintiff must show that the 
negligence of that defendant was the proximate cause of 
his injury. 

Now this doesn’t mean, ladies and gentlemen of the jury, 
that the law seeks and recognizes only one proximate cause 
of an injury, consisting of only one factor, one act, one 
element, of circumstances, or the conduct of only one per¬ 
son. To the contrary, the acts and omissions of two or more 
persons may work concurrently as the efficient cause of an 
injury, and in such a case, each of the participating acts or 
omissions is regarded in law as a proximate cause. 

When the negligent acts or omissions of two or more 
persons, whether committed independently or in the course 
of jointly directed conduct, contribute concurrently, 
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476 and as proximate causes, to the injury of another, 
each of such persons is liable in the absence of con¬ 
tributory negligence. This is true regardless of the relative 
degree of the contribution, because it makes no difference 
how negligent a person is. It is inconsequential. And of 
course in this case there is no element of contributory 
negligence on the part of the plaintiff. 

The law does not permit you to guess or speculate as 
to the cause of the accident in question. If the evidence 
is equally balanced on the issue of negligence or proximate 
cause, so that it does not preponderate in favor of the party 
making the charge, that is the plaintiff, then of course he 
has failed to fulfill his burden of proof. To put the matter 
in another way, if, after considering all the evidence, you 
should find that it is just as probable that either the defend¬ 
ants were not negligent or if they were, their negligence 
was not a proximate cause of the accident, as it is that some 
negligence, some other negligence was the cause, then, of 
course, there has been no case made against the defendants. 

What is negligence? Negligence is the doing of some act 
which a reasonably prudent person would not do, or the 
failure to do something which a reasonably prudent person 
would do, actuated by those considerations which ordinarily 
regulate the conduct of human affairs. It is the fail- 

477 ure to use ordinary care in the management of one’s 
property or person. 

Now negligence is not an absolute term but a relative 
one. By this I mean that in deciding whether there was 
negligence in a given case, the conduct in question must be 
considered in the light of all the surrounding circumstances, 
as shown by the evidence. 

You will note that the person whose conduct is set up as 
a standard is not the extraordinarilv cautious individual 
nor the exceptionally skillful one, but a person of reason¬ 
able and ordinary prudence. While exceptional skill is to 
be admired and encouraged, the law does not demand it as 
a general standard of conduct. 
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The fact that a driver violates a traffic regulation, in 
itself, constitutes negligence, and if such negligence is a 
proximate cause of the accident, your verdict must be for 
the plaintiff as against the driver who violated the reg¬ 
ulation. 

A common carrier is required by law to exercise the high¬ 
est degree of care for the safety and protection of its 
passengers. Failure to exercise the highest degree of care 
constitutes negligence. The highest degree of care means 
reasonable care in the superlative degree. In other words, 
a common carrier is bound to exercise all the care, skill and 
foresight within reason practicable under the cir- 
478 cumstances, and to use the utmost care and diligence 
to prevent a collision. 

An employer who turns over a motor vehicle belonging 
to him, to an employee to drive, is under a legal duty to 
exercise ordinary and reasonable care to have the car in 
a reasonably safe condition for driving. And if the driver 
of that automobile is negligent, and the negligence is the 
proximate cause of an injury to a plaintiff, then the owner 
of that car is held liable. 

Now what are the issues in this case for you to determine? 
One, was the defendant Hamilton negligent? If you answer 
that question in the negative, you will return a verdict for 
the defendant Hamilton. If you answer it in the affirmative, 
you have a second issue to determine, namely, was Hamil¬ 
ton’s negligence a proximate cause of the injury to the 
plaintiff? If you answer that question in the negative, the 
plaintiff is not entitled to recover, and you shall return a 
verdict for the defendant Hamilton. But if you answer it 
in the affirmative, you will then find what damage plaintiff 
has been caused to suffer, and return a verdict in his favor 
for the amount thereof. 

Next, was the defendant Harris negligent? If you an¬ 
swer that question in the negative, you will return a verdict 
for the defendant. If you answer it in the affirmative, you 
have a second issue to determine, namely, was the 


201 


479 negligence of Harris a proximate cause of the injury 
to the plaintiff. If you answer that question in the 

negative, the plaintiff is not entitled to recover against 
Harris, and your verdict should be for the defendant Harris. 
But if you answer it in the affirmative, then you will find 
what damage the plaintiff has been caused to suffer, and 
return a verdict in his favor for the amount thereof. 

You should first determine the question of liability before 
you undertake to fix the amount that would compensate the 
damage, if any, found to have been suffered by the plaintiff. 

There are certain instructions which the parties to this 
action have requested of the Court, and those that have 
been allowed I will give to you. 

You are instructed that at the time of the collision in¬ 
volved in this case, the defendant, Joseph Hamilton, was 
operating the taxicab in which Mr. Polk was a passenger 
for hire as a common carrier. As such, Mr. Hamilton was 
required by law to use the highest degree of care for the 
safe carriage of Mr. Polk as a passenger. This highest 
degree of care which the law places upon a common carrier 
does not make a carrier an insurer of the passenger’s 
safety, but it does require the common carrier to exercise 
all the care and skill and foresight within reason for the 
safe carriage of the passengers. 

480 If you find by a preponderance of the evidence that 
Mr. Hamilton did not exercise the highest degree of 

care for the safe carriage of Mr. Polk, and that his failure 
so to do proximately caused or contributed to cause Mr. 
Polk’s injuries, then your verdict should be in favor of Mr. 
Polk against Mr. Hamilton. Otherwise, your verdict shall 
be in favor of the defendant Hamilton. 

You are further instructed that the highest degree of 
care required of a common carrier towards its passengers 
is paramount to the right of the common carrier to pursue 
its right-of-way in respect to another car. If you find that 
the defendant Hamilton did have the right-of-way with re¬ 
spect to the other taxicab, but that in exercising the right- 
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of-way he did not exercise the highest degree of care with 
respect to Mr. Polk, and if you find that this failure to so 
act resulted in injury to Mr. Polk, then your verdict should 
be for Mr. Polk against Mr. Hamilton. 

You are instructed that Mr. Harris, owner of the other 
taxicab which collided with Mr. Hamilton’s, owed to Mr. 
Polk the duty of using ordinary care not to cause Mr. Polk 
injury by colliding with the cab in which Mr. Polk was a 
passenger. If you find from the facts that Mr. Harris’ 
driver did not use ordinary care, and that his failure to do 
so proximatelv caused or contributed to cause the collision 
which resulted in Mr. Polk’s injury, then your ver- 
481 diet should be in favor of Mr. Polk against Mr. 

Harris. Otherwise your verdict shall be for the 
defendant Harris. 

You are instructed that if you find from the evidence 
that the defendant Hamilton did not exercise the highest 
degree of care with respect to Mr. Polk, and that defendant 
Harris’ driver did not exercise ordinary care, and if you 
further find that this negligence and carelessness on the 
part of both defendants proximatelv contributed to cause 
the injuries sustained by Mr. Polk, then your verdict must 
be for Mr. Polk against both Mr. Hamilton and Mr. Harris. 
Of course, if you find neither parties negligent, your verdict 
shall be for Mr. Hamilton and Mr. Harris. 

If you should find that Mr. Polk is entitled to recover 
against both defendants Hamilton and Harris, you may 
not allocate or prorate the damages between them, but you 
must deliver a verdict in one sum against both defendants, 
regardless of how you might relatively grade their negli¬ 
gence if you were permitted to do so. 

You are instructed, ladies and gentlemen of the jury, that 
at the time of the collision the following traffic regulations 
were in force and effect in the District of Columbia: 

“Section 22(b). No person shall drive a vehicle upon 
a highway at a greater speed than is reasonable and prudent 
having due regard to the traffic, surface, and width of the 
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highway, and the hazard at intersections, and any 

482 other conditions then existing.” 

“Section 28(a). A vehicle approaching an intersection 
shall slow dow T n and be kept under such control as to avoid 
colliding with pedestrians or vehicles.” 

“Section 29(a). An operator shall, when operating a 
vehicle, give his full time and attention to the operation of 
the same.” 

If you find that either or both, or Mr. Hamilton or Mr. 
Harris violated one or more of these regulations, such 
violation was negligence as a matter of law, and if you 
further find that such negligence was the proximate cause 
of Mr. Polk’s injury, then he is entitled to a verdict against 
the person or persons you find responsible under this 
instruction. 

You are further instructed, ladies and gentlemen of the 
jury, that when the evidence tends equally to sustain either 
of two inconsistent propositions, neither of them can be said 
to have been established by legitimate proof, and in that 
event you will decide such issue or issues against the party 
upon whom rests the burden of proving such issue. 

You are further instructed that the plaintiff in this case 
asserts, and it is one of the issues for you to decide, that he 
has a herniated disc of the spine. This the defendants deny. 
Before you can include in any verdict for the plain- 

483 tiff any award or allowance for it, you must first 
find that he does in fact have a herniated disc. The 

burden of proving this is upon the plaintiff, not upon the 
defendants. 

If after considering all the evidence upon the issue of 
whether he does, or does not, have a herniated disc, that the 
evidence does not preponderate in favor of the plaintiff as 
to the existence thereof, or that the evidence is equally 
balanced, you must decide that particular issue in favor of 
the defendants. In other words, if it is just as likely that 
he does not have a herniated disc, as that he has one, your 
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finding upon that issue must be in favor of the defendants. 

If you believe from the evidence that the plaintiff does 
not intend to ever have the operation mentioned by Dr. 
Murphy, which costs approximately $1,000, then you may 
not allow either the surgery $500 item or hospital fee $500 
item in any verdict for the plaintiff if you give a verdict in 
favor of the plaintiff. 

If you find ladies and gentlemen of the jury, that the 
plaintiff is entitled to a verdict against the defendants, it 
then will be your duty to award the plaintiff such amount 
of damages as will compensate him reasonably for all the 
detriments suffered by him and of which the defendants’ 
negligence, as found by you, was a proximate cause, whether 
such detriment could have been anticipated or not. 
484 The burden rests upon the plaintiff to prove by 
a preponderance of the evidence the elements of his 
damage, if any. You are not permitted to award plaintiff 
speculative damages, by which term is meant compensation 
for prospective detriment which, although possible, is re¬ 
mote, conjectural or speculative. However, should you 
determine that the plaintiff is entitled to recover, you should 
compensate him for prospective detriment if it has been 
shown by a preponderance of the evidence that there is 
such a degree of probability of that detriment occurring 
as amounts to a reasonable certainty that it will result 
from the original injury. 

You are not to include in any award to the plaintiff any 
sum that you might add for the purpose of punishing the 
defendant or defendants, or to make an example of him or 
them for the public good or to prevent other accidents. 
Such damages would be punitive rather than compensatory, 
and the law does not authorize punitive damages in a case 
of this character. 

Neither the allegations of the complaint as to the amount 
of damages plaintiff claims to have suffered, nor the prayer 
asking for certain compensation, is to be considered by 
you in arriving at your verdict, except in this one respect, 
that the amount of damage alleged in the complaint does 
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fix a minimum limit, and you are not permitted to award 
plaintiff more than that amount. 

485 If you find from the facts and in accordance with 
the instructions which I have given you, that Mr. 

Polk is entitled to a verdict, in arriving at the amount of 
that verdict, you will consider the following elements of 
damage: 

1. The reasonable value, not exceeding the cost of Mr. 
Polk of examinations, attention and care by physicians, 
reasonably required and actually given, in the treatment 
of Mr. Polk for the injury proximately caused by the ac¬ 
cident; and reasonably certain to be required and to be 
given in his future treatment or operations, if any. 

2. The reasonable value not exceeding the cost of Mr. 
Polk’s hospital accommodations and care, reasonably re¬ 
quired and actually given or reasonably certain to be 
required and given in the future. 

3. The reasonable value of the time lost by Mr. Polk 
since his injury wherein he has been unable to pursue his 
gainful occupation as a result of those injuries. In deter¬ 
mining this amount, you may also consider what effect, if 
any, his injuries will have on his earning capacity in the 
future. And the fact that he has been paid by the Metro¬ 
politan Police Boys Club for the time lost is not to be con¬ 
sidered by you at all. 

4. You should also consider the pain and suffering and 
mental anguish of Mr. Polk if you find such resulted from 

his injuries, and reasonably certain to be suffered by 

486 him in the future. 

You should also consider whether the injuries 
sustained by Mr. Polk are permanent in character, and if 
so, you should award him such sum as will reasonably 
compensate him for this item. 

So that you can take into consideration doctor and hos¬ 
pital bills of the past, or doctor and hospital bills of the 
future, loss of time in the past, and loss of time in the 
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future, mental pain and anguish and suffering now, and if 
he will continue to suffer, all depending on the weight that 
you give the evidence. 

Now this is not a complicated case, ladies and gentlemen 
of the jury. The issue is very clear. You have a situation 
where the plaintiff is a passenger for hire in a taxicab, 
going north on 4th Street, and the collision occurred within 
the intersection with a cab going east on F Street. The cab 
going east on F Street owes the duty of exercising ordinary 
care so that it won’t come into collision with another auto¬ 
mobile, and the cab going north on 4th Street is under the 
duty of exercising the highest degree of care in order that 
a passenger in that cab may not be injured. 

Were Mr. Polk’s injuries the result of the negligence of 
Harris? If Harris was negligent, was his negligence the 
proximate cause of Mr. Polk’s injury? If Harris was neg¬ 
ligent, and his negligence was the proximate cause 
487 of Mr. Polk’s injury, and Hamilton was not negligent, 
or if negligent that his negligence was not the proxi¬ 
mate cause of Mr. Polk’s injuries, then your verdict should 
be for the plaintiff as against defendant Harris. 

If Hamilton was negligent, and his negligence was the 
proximate cause of Polk’s injuries, and Harris w T as not 
negligent, or if his negligence was not the proximate cause 
of Mr. Polk’s injuries, then your verdict should be for the 
plaintiff against Hamilton. 

If neither Harris nor Hamilton were negligent, or if they 
were negligent, their negligence did not contribute proxi- 
mately to Mr. Polk’s injuries, then your verdict should 
be for both defendants. 

If Harris was negligent, and Hamilton was negligent, and 
if their negligence contributed approximately to Mr. Polk’s 
injuries, then your verdict should be for the plaintiff 
against both defendants. 

That is briefly what is concerned on the question of lia¬ 
bility. And as counsel told you, the protection of the 
passenger is paramount to taking a right-of-way. So that 
if you find by a preponderance of the evidence, that the 
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defendant Harris took the right-of-way from Hamilton, he 
would not be exercising ordinary care. And if Mr. Polk 
was injured, and his injury was proximately caused by 
the negligence of Harris, your verdict must be in 

488 favor of Polk against Harris. 

Now if you find that situation happened, even 
though Hamilton entered that intersection, knowing that 
he has the right-of-way, he cannot take the right-of-way 
when he has a passenger for hire in his cab because that 
duty is paramount. If he could have stopped or if he saw, 
or if he could have seen, the cab operated by Harris, he 
should not have attempted to take the right-of-way. And 
if you find that he did take the right-of-way when he should 
have stopped, and if he didn’t stop when he should have 
stopped, then he is not exercising the highest degree of 
care, and under those circumstances Hamilton would be 
negligent. 

On this question of injuries, it makes no difference 
whether the plaintiff is suffering from a herniated disc, or 
traumatic arthritis, provided that you are satisfied by a 
preponderance of the evidence that the injury was caused 
by the collision; of course a collision which was in turn 
caused by negligence, and that the negligence of someone 
was the proximate cause of the injury. 

This is a serious case, ladies and gentlemen of the jury, 
both from the standpoint of the defendants, and the stand¬ 
point of the plaintiff. You should therefore weigh the 
evidence very carefully, analyze it, sift it; approach the 
issues of this case as men and women of affairs in the 
manner that you would approach any important 

489 matter that you have occasion to determine in the 
course of your everyday business. Consider it in the 

jury room deliberately and carefully in the light of the 
instructions which I have given you, and then use the same 
good common sense and same intelligence that you would 
employ in determining any important matter that you have 
to decide in the course of your own affairs. 
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Upon retiring to your jury room you will select one of 
your number to act as foreman, who will act as foreman, 
who will preside over your deliberations. 

As you know, your decision must be unanimous. 

When you have reached your verdict, you will please 
notify the Marshal. 

Is there anything else, gentlemen? 
**•<*•#•••• 

Mr. Sedgwick: My objection to Your Honor’s charge is 
in relation to the precharge statement where you read 
testimony. 

Secondly, the inclusion in Your Honor’s charge of the 
statement that it makes no difference whether there is a 
herniated disc or traumatic arthritis. 

The Court: All right. 

Mr. Sedgwick: Prejudicial. 

The Court: All right. 

• **#•#•••• 

493 The Deputy Clerk of the Court: Mr. Foreman, 
has the jury agreed upon a verdict? 

The Foreman of the Jury: We have. 

The Deputy Clerk of the Court: Do you find for the 
plaintiff or the defendant? 

The Foreman of the Jury: The plaintiff. 

The Deputy Clerk of the Court: In what amount? 

The Foreman of the Jury: $15,000. 

The Deputy Clerk of the Court: As against one or both 
defendants ? 

The Foreman of the jury: Against both defendants. 

The Deputy Clerk of the Court: Members of the jury, 
your foreman says that your verdict is for the plaintiff in 
the sum of $15,000 as against the defendants Joseph Hamil¬ 
ton and Paul O. Harris. That is your verdict, so say you 
each and all? 

494 (No member of the jury indicated any dissent from 
the verdict announced by the foreman.) 

• ••#•*•••• 
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STATEMENT OF QUESTIONS PRESENTED 

Appellants state that the questions presented on this 
appeal are: 

1. Whether the court below erred in defying appellants’ 
motions for a new trial when post trial affidavits show ap¬ 
pellee obtained a verdict and judgment through false tes¬ 
timony and fraudulent conduct. 

2. Whether a new trial should have been granted appel¬ 
lants because there was no substantial and unperjured evi¬ 
dence which will support the verdict of $15,000 awarded 
appellee and because that verdict is excessive. 

3. Whether the court below erred in submitting to the 
jury an “injury to the right leg” when no such claim was 
alleged in appellee’s complaint, or amended complaint and 
was not claimed in the pretrial order. 

4. Whether the court below erred in restricting and cut¬ 
ting off appellants’ cross-examination of appellee concern¬ 
ing his loss of time resulting from a kidney operation in 
the spring of 1951 and the facts relating to that operation. 

5. Whether the court below erred in submitting a claim 
of injury to the spinal cord to the jury in the absence of 
any evidence to support such a claim. 

6. Whether the court below erred in submitting to the 
jury appellee’s claims of intervertebral injuries, cervical 
area, and traumatic arthritis. 

7. Whether the court below erred in refusing to instruct 
the jury as requested in appellants’ instructions 3 and 4 
and in not covering the substance of these requests in the 
charge to the jury. 

8. Whether the court below erred in interrupting appel¬ 
lants’ counsel’s argument and injecting into the case the 


court’s personal notes of a part of the medical testimony 
and in thereafter reading a portion of the medical evidence 
to the jury in an effort to sustain these personal notes of 
the judge. 

9. Whether the court below erred in charging the jury 
as to the nature and extent of the injuries involved, erred 
in its precharge statement and gave a misleading and prej¬ 
udicial charge. 
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BRIEF FOR APPELLANTS. JOSEPH HAMILTON 
AND PAUL O. HARRIS 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment entered on the verdict 
of the Jury awarding the appellee $15,000.00 in damages 
for personal injuries allegedly suffered in an automobile 
accident. 

Appellee brought a civil action against the appellants in 
the United States District Court for the District of Colum¬ 
bia seeking damages for personal injuries allegedly sus¬ 
tained in an automobile accident which occurred in the Dis- 
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trict of Columbia on April 1, 1949 (J.A. 2, 4). The action 
came on for trial first before Judge Bailey but ended in 
mistrial (J.A. 12). The second trial came on before Judge • 

Curran (J.A. 12, 49). The case was tried before a jury and 
on February 25,1953 a verdict was returned in favor of the 
appellee against the appellants in the amount of $15,000.00 
(J.A. 208). Judgment was entered thereon. Appellants 
timely filed post verdict motions seeking to set aside the 
verdict and for a new trial. These motions were denied by 
the trial judge. Appellants timely filed Notices of Appeal 
(J.A. 43). The jurisdiction of this Court to review the final «. 

judgment below is invoked under Section 101, Title 17, Dis¬ 
trict of Columbia Code, 1951 Edition. 

. « 

STATEMENT OF THE CASE 

On August 26, 1949 appellee filed a civil action against 
the appellants in the United States District Court for the 
District of Columbia, Civil Action No. 3629-49, seeking dam¬ 
ages for personal injuries allegedly sustained by appellee 
in an automobile accident which occurred in the District of 
Columbia on April 1, 1949 (J.A. 2). On February 20, 1950 
appellee filed an Amended Complaint in which he alleged 
that his alleged injuries were caused by the negligence of 
appellants in the operation of two taxicabs, which resulted 
in a collision, at or near the intersection of 4th and F 
Streets, N. W., on April 1, 1949 (J.A. 4). The purpose of 
the Amended Complaint was to state the true facts con¬ 
cerning the accident and to include in the Complaint the 
theory of res ipsa loquitur. While appellee claimed that he *“ 

“sustained permanent injuries” in his Amended Complaint, 
neither the nature nor character of these injuries were 
alleged (J.A. 5). 

Answers of appellants were filed denying negligence and 
the allegations of appellee’s Amended Complaint concern- f 

inghis alleged injuries (J. A. 5, 7). 

On March 5, 1952 the case was pretried and a Pretrial 
Order entered (J.A. 7). Under pretrial procedure in the * 
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District of Columbia (Rule 16, F.R.C.P.), plaintiff (appel¬ 
lee) was required to disclose the nature and extent of the 
injuries claimed. Appellee claimed the following “in¬ 
juries”: 

Contusions of right shoulder, hemorrhage region of 
shoulder joint, ulnar nerve palsey right upper ex¬ 
tremity, headaches, brain injury, intervertebral injury 
cervical area, trauma spinal cord, weakness and limi¬ 
tation of motion of right ann 

and stated some of these injuries were “permanent” (J.A. 
8). Appellee made no claim either in his Complaints (J.A. 
2-5) or at pretrial (J.A. 7-8) that his right arm was par¬ 
alyzed and useless. 

On October 29 the action came on for trial before Judge 
Bailey. A jury was sworn and appellee testified. At no 
time during the first trial did appellee claim that his right 
arm was paralyzed and that he could not use it. In fact, 
he used his right arm during the first trial in a normal 
fashion and without apparent restraint. Before the case 
went to the jury, however, Judge Bailey declared a mistrial 
(J.A. 11-14). 

On February 18, 1953 the action came on for trial a 
second time before Judge Curran. (J.A. 49) Notwith¬ 
standing that appellee at the first trial before Judge Bailey 
demonstrated his grip and that his right arm was not par¬ 
alyzed and at no time indicated that he had any pain or 
inability to perform tests submitted to him involving his 
right arm and that he used his right arm normally through¬ 
out that trial (J.A. 12, 24-25, 30-31), he reversed his posi¬ 
tion at the second trial and for the first time contended that 
his arm was paralyzed, that he could not write upon a black¬ 
board, that he could not hold a baseball or engage in any 
activities involving the use of his right arm. (J.A. 12, 13, 
20-21, 31-32, 61-69) At the second trial, appellee carried 
his right arm and hand as though they were injured and as 
if they were incapacitated and painful. (J.A. 12,13, 31-32) 
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At the trial table he sat with his right hand and arm resting 
in his lap throughout all of the court sessions. (J.A. 12, 
13, 20-21, 30-32) When appellants’ counsel sought to 
demonstrate through handshaking, pulling and tugging, 
that appellee’s arm was not paralyzed, appellee declined 
this test, saying it was too painful. (J.A. 13, 31, 106-107) 
Appellee’s testimony was that he could not raise his right 
arm upright, that he could not use it, that to illustrate on 
the blackboard in the court room he had to write on the 
blackboard with his left hand, notwithstanding that he was 
righthanded. Throughout the trial appellee went through 
the motions of receiving assistance in taking off and putting 
on his outer coat each morning, noon and afternoon. (J.A. 
11-13, 31-32) He always carried his right arm in a posi¬ 
tion identical with that arm being in a sling, with the hand 
and forearm at right angles to the upper arm and extend¬ 
ing horizontally across his chest. (J.A. 11-13, 31) Appel¬ 
lee conducted himself in this paralyzed fashion in the pres¬ 
ence of the jury for the obvious purpose of indicating to 
the jury his complete inability to use his right arm. (J.A. 
13-14) Appellee’s counsel, in his argument to the jury, 
made the most of this ‘‘paralyzed right arm” of the ap¬ 
pellee, using such arguments as if appellee could be given 
back his good right arm, appellee and his counsel would 
walk out of the courtroom happy, the reason being that 
appellee would never be able to use his right arm again, 
therefore, the jury should award substantial damages, or 
words to that effect. (J.A. 32-33,173-178) 

As counsel for appellants were engaged in defending 
this trial, they had no opportunity to determine whether 
there was any evidence in existence which would demon¬ 
strate that appellee’s conduct was a fraud on the trial 
court or on the jury during the second trial. As no such 
conduct was involved in the first trial before Judge Bailey 
and because no claim was made that his right arm was 
paralyzed, it is clear, in view of the provisions of the Pre¬ 
trial Order (J.A. 7), when this contention was made dur- 
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ing the second trial, that appellants did not have an oppor¬ 
tunity either to investigate or to produce evidence to con¬ 
tradict this new conduct and new contention of appellee. 

The jury obviously was taken in by appellee’s fraudulent 
conduct and false testimony and returned an excessive 
verdict in the sum of $15,000.00. One juror has so stated 
under oath. (J.A. 20) This award was erroneously based 
on the false theory that appellee had a paralyzed right arm 
which he could never use. (J.A. 20) 

As soon as the trial ended, in view of the contradictory 
actions of appellee asserted for the first time at the second 
trial, appellants promptly commenced an investigation of 
appellee’s activities. Appellee was put under surveillance 
and his conducts and actions were watched. (J.A. 25, 27) 
In addition, inquiries were made among his friends and 
acquaintances, in view of the new contention that his right 
arm was paralyzed as asserted for the first time at the 
second trial, to ascertain whether this claim of paralysis 
was true or false. This investigation revealed that appel¬ 
lee did not have a paralyzed right arm, which he was un¬ 
able to use, but, on the contrary, demonstrated that appellee 
could use his right arm even to the extent of jacking up 
his car, removing wheel nuts by using a spindle wrench 
operated by his right hand, removing the left front wheel 
of his automobile, changing the front wheel and tire, which 
front tire was flat because it had been punctured, refitting 
the bolts and nuts and using the spindle wrench to tighten 
each one. This conduct demonstrated that appellee had 
complete use of his right hand and arm, with complete ab¬ 
sence of evidence of incapacitation forcibly and fraudulently 
produced by him at the second trial. In fact, a motion pic¬ 
ture film of the appellee has been taken showing him en¬ 
gaging in certain of these activities involving the complete 
use of his right hand and arm. (J.A. 25-29) 

James A. Creel, an investigator, after the trial learned 
that appellee and his wife owned a 1949 Pontiac Sedan, 
bearing D. C. license plates No. 608. Mr. Creel observed 
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appellee changing the left front tire of this automobile, 
which tire was flat. Appellee’s automobile was parked in 
the neighborhood of appellee’s home. On the day in ques¬ 
tion appellee came out of his house carrying a box in his 
left hand and he picked up some paper which was scattered 
over his front yard with his right hand and placed it in 
this box. Appellee then went into his house, reappeared, 
opened the door of his car on the left side, then opened the 
rear compartment of his car and carried from the com¬ 
partment of the car in his right hand an automobile jack 
to the vicinity of the left front wheel of the automobile. 
Without assistance appellee jacked up his automobile, 
using his right arm in this process. Appellee then returned 
to the rear of the car, took the spare tire and wheel out of 
the rear compartment and carried the wheel to the front 
of the automobile using both hands. He did not roll the 
tire and wheel. Appellee using both his right and left hands 
then proceeded to unscrew the lugs with a four-way lug 
wrench, putting pressure on the wrench to loosen the lugs 
with his right hand. Movies of this operation w^ere taken 
at the time by a companion of Mr. Creel, Mr. Robert 
Reitenga. (J.A. 25-27, 32) 

Mr. Reitenga also described by affidavit the activities of 
the appellee described by Mr. Creel and to the taking of 
motion pictures of these activities. (J.A. 27) 

Affidavits of persons who have viewed the motion pic¬ 
tures taken of appellee corroborated that the movies show 
the appellee using his right arm in jacking up the left front 
wheel of his automobile, in using a four-wav lug wrench 
and in removing the lugs from the wheel. (J.A. 28-29, 32) 

A neighbor of appellee, Mr. A. A. Hollis, furnished an 
affidavit showing that appellee who resided next door to 
him cut his grass, also affiant’s grass, with a lawn mower, 
that he watered his lawns and worked in his flower garden 
and made a white picket fence for his, appellee’s yard. All 
of these activities were normally performed without ap¬ 
parent physical disability or difficulty. (J.A. 41) 
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Post trial affidavits from members of the Boys Club, 
where appellee acted as a physical director, show that ap¬ 
pellee played baseball, rowed a boat, played volley ball and 
engaged in other athletic activities and, interestingly, would 
quiet the boys at the camp by raising his right arm above 
his head. All of these physical activities were engaged in 
by appellee without difficulty and in an unguarded manner. 
(J.A. 39, 40) 

Motions to set aside the verdict and to grant a new trial 
were made by the appellants. (J.A. 10, 11, 19, 21, 23, 29) 
Among other grounds, which will be discussed later in this 
Brief, appellants sought a new trial on the foregoing newly 
discovered evidence which demonstrated that appellee had 
perpetrated a fraud on the court, had falsely testified and 
misled the jury in the second trial by his testimony and 
conduct into the erroneous belief that his right arm was 
paralyzed and that he could no longer use it. (J.A. 20-22) 

The court below summarily and without a hearing denied 
appellants’ Motions for a new trial and appellants’ Motions 
for reconsideration of their post trial Motions. (J.A. 22, 
23) Appellants appealed. (J.A. 43, 48) 

RULES INVOLVED 

Rule 16, Pre-Trial Procedure; Formulating Issues, of the 
Federal Rules of Civil Procedure provides: 

“ * # * The court shall make an order which recites the 
action taken at the conference, the amendments allowed 
to the pleadings, and the agreements made by the par¬ 
ties as to any of the matters considered, and which 
limits the issues for trial to those not disposed of by 
admissions or agreements of counsel; and such order 
when entered controls the subsequent course of the 
action, unless modified at the trial to prevent manifest 
injustice. * * * ” 

Rule 59 of the Federal Rules of Civil Procedure provides: 

(a) Grounds. A new trial may be granted to all or any 
of the parties and on all or part of the issues (1) in an 
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action in which there has been a trial by jury for any of 
the reasons for which new trials have heretofore been 
granted in actions at law in the courts of the United 

States; 

• # • 

(c) Time for serving affidavits. When a Motion for 
new trial is based upon affidavits, they shall be served 
with the Motion * * *. 

STATEMENT OF POINTS ON APPEAL 

The court below erred: 

1. In denying appellants’ Motions to set aside the verdict 
and to grant a new trial on the grounds of fraud and newly 
discovered evidence. 

2. In denying appellants’ Motions to set aside the verdict 
and to grant a new trial on the ground that there was no 
substantial evidence to support a verdict of $15,000.00 which 
renders the verdict excessive. 

3. In admitting evidence of “injury to the right leg” of 
appellee. 

4. In sustaining appellee’s objection's to the cross-exam¬ 
ination of appellants on the subjects of appellee’s loss of 
time resulting from a kidney operation in the spring of 
1951. 

5. In overruling appellants’ Motion to strike the claim 
of trauma to the spinal cord. 

6. In overruling appellants’ Motion to strike the claim 
of inter-vertebral injuries, cervical area, and in permitting 
appellee to claim traumatic arthritis. 

7. In denying appellant Harris’ prayers numbered 3 
and 4. 

8. In interrupting appellants’ counsel’s final argument 
and in injecting into the case the trial judge’s personal 
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notes in an effort to erroneously contradict what counsel 
was arguing to the jury, to appellants’ prejudice, and in 
reading in connection with this situation immediately prior 
to the charge to the jury after the noon recess a portion of 
the medical evidence in an effort to sustain the personal 
notes of the judge. 

9. In charging the jury. 

SUMMARY OF ARGUMENT 

I. A new trial should have been granted because newly 
discovered evidence showed that appellee’s conduct during 
the second trial in the presence of the jury was fraudulent 
and his testimony concerning his injuries was false. Ap¬ 
pellee in the second trial conducted himself throughout the 
trial as a maimed and paralyzed man. He testified to ex¬ 
cellent health before the accident and claimed he could no 
longer engage in any physical activities, such as grass cut¬ 
ting, or any sports, principally because of paralysis to his 
right arm and hand. A post trial investigation shows these 
claims to be false and that the verdict was obtained below 
by fraud and perjured testimony. A new trial will be 
granted for after discovered fraud and perjury. Dausuel 
v. Dausuel, 90 U.S. App. D.C. 275,195 F. 2d 774; Colman v. 
Cudnow (D.C. Mun. App), 35 A. 2d 925. 

II. While the accident was a minor one appellee claimed 
serious and permanent disabling injuries, including par¬ 
alysis of the right arm and hand. Appellants ’ investigated 
these claims, asserted for the first time at the second trial 
before Judge Curran, after verdict. Post trial affidavits 
show appellee fraudulently by his feigned conduct and by 
false testimony misled the jury below into believing that 
appellee’s right arm and hand were paralyzed and awarded 
damages therefor. The result was an excessive verdict for 
$15,000. This verdict was permeated with fraud, is ex¬ 
cessive and should not be permitted to stand. Dausuel v. 
Dausuel, supra. 
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III. Nowhere in the record can it be shown that appellant 
injured his right leg in this accident. No such claim is 
alleged in appellee’s complaint or amended complaint nor 
claimed nor asserted at pretrial. The court below erred in 
submitting this unalleged or unclaimed injury to the jury. 

IV. The evidence showed appellee had serious kidney 
trouble and was operated therefor in the spring of 1951. 
The accident in the case below’ occurred on April 1, 1949. 
When appellants’ counsel sought to cross-examine appel¬ 
lee on this operation, its results and residuals he was cut 
off by the court below’. As such an ailment and operation 
could have disabling consequences it was error for the 
court to restrict and cut off appellants’ cross-examination 
of appellee concerning these relevant matters. Alford v. 
U . &., 282 U.S. 687. 

V. There was no evidence adduced supporting appellee’s 
claim of “trauma to the spinal cord”. The jury should 
not have been permitted to consider and award damages 
on this claim. 

VI. Appellee claimed his disabilities resulted from a 
herniated disc. The court permitted the jury to consider 
this claim. The evidence did not prove that appellee re¬ 
ceived a herniated disc in the accident here involved. This 
claim should have been stricken and should not have been 
submitted to the jury. District of Columbia v. Vignau, 79 
U.S. App. D.C. 188, 144 F. 2d 641. 

VII. Appellants’ requested instructions (Nos. 3 and 4) 
to the jury on the issues of whether appellee had received 
a herniated disc in this accident and covering certain al¬ 
leged medical expenses. These aspects of the case were 
not covered in the charge properly. It w’as error to deny 
appellants’ requested instructions Nos. 3 and 4. 

VIII. The court below interrupted appellants’ counsel’s 
argument to the jury and injected the personal notes of the 
court into the case in an effort to contradict counsel’s ar- 
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gument. Later and just before charging the jury the court 
below read a portion of the medical testimony to the jury 
in an effort to sustain the court’s notes. This conduct of 
the court prejudiced the appellants. 

IX. The charge below failed to include appellants’ in¬ 
structions Nos. 3 and 4. They correctly stated the law. 
The pre-charge statement of the court of a portion of the 
medical testimony was misleading and prejudicial. Claims 
were submitted erroneously to the jury. In the light of the 
evidence the charge was incomplete, confusing, misleading 
and prejudicial. It permitted a verdict based on guess or 
conjecture and warrants a reversal. Kenney v. Washing¬ 
ton Properties , 76 U.S. App. D.C. 43; 128 F. 2d 612. 

ARGUMENT 

L 

A New Trial Should Be Awarded on the Ground That Newly 
Discovered Evidence Establishes That the Verdict of 
$15/000.00 Awarded the Appellee Was Obtained Through 
Fraudulent Conduct and False Testimony. 

Appellee sued appellants below for damages for per¬ 
sonal injuries allegedly sustained in an automobile acci¬ 
dent. Appellee filed a Complaint on August 26, 1949 and 
an Amended Complaint on February 20, 1950 against ap¬ 
pellants. Nowhere in the Complaint or in the Amended 
Complaint did appellee allege the nature of or describe the 
injuries which he alleged he sustained in the accident. The 
case was not pretried until March 4,1952. (J.A. 7) Under 
pretrial procedure in the District of Columbia a plaintiff 
(appellee) is required to disclose the nature and extent of 
the injuries claimed as w T ell as the specific amounts of his 
special damages. In the Pretrial Order entered at pre¬ 
trial, appellee claimed injuries to his right shoulder, a 
hemorrhage of his shoulder and ulnar nerve injury, head¬ 
aches, brain injury, injury to the cervical area, trauma to 
the spinal cord and weakness and limitation of motion of 
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the right arm, claiming that some of these injuries were 
permanent. Nowhere in the Amended Complaint (J.A. 4) 
or in the Pretrial Order (J.A. 7) did appellee allege or 
claim that his right arm was paralyzed or useless or that 
two fingers of his right hand were useless. Nowhere in 
the Complaint (J.A. 2), nor in the Amended Complaint 
(J.A. 4), nor in the Pretrial Order (J.A. 7) was it alleged 
that appellee would require an operation in the future in 
connection with any of his alleged injuries. The Pretrial 
Order limits appellee’s claim of special damages to the fol¬ 
lowing items: 

“Doctor and medical bills $433.80 
Loss of earnings 272.10” 

No claim was asserted at the time of pretrial that any op¬ 
eration on appellee would be necessary in the future. 
(J.A. 7) 

On October 29, 1952 the action came on for trial before 
Judge Bailey. A jury was impaneled and sworn and ap¬ 
pellee testified. (J.A. 12) At no time during the first trial 
did appellee claim that his right arm was paralyzed, that 
he could not use it or that he had lost the complete use of 
two fingers of the right hand. In fact, he used his right 
arm during the first trial in a normal fashion and without 
restraint. At that trial appellee demonstrated his grip 
and that his right arm was not paralyzed. He submitted 
to tests involving his right arm and hand and at no time 
indicated that any pain resulted from these tests. The tests 
indicated no inability in the use of his right arm and fingers. 
In fact, throughout the first trial appellee used his right 
arm in a normal manner and made no claim that it or his 
fingers were paralyzed or useless. After appellee’s testi¬ 
mony was completed but before the trial was completed 
before Judge Bailey, Judge Bailey declared a mistrial. 
(J.A. 11-14, 24, 30-31) 

On February 18, 1953 the action came on for trial a 
second time before Judge Curran. (J.A. 49) For the first 
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time and at this second trial, appellee contended that his 
right arm was paralyzed, that he was unable to use it and 
that two fingers of his right hand were useless. When 
asked to write upon the blackboard, he wrote with his left 
hand, notwithstanding that he was right-handed, taking the 
position that he was unable to write on the blackboard be¬ 
cause of the paralysis of the arm and hand which had 
resulted from the accident. Appellee at the second trial 
carried his right arm and hand as though they were in¬ 
jured, incapacitated, painful and paralyzed. At the trial 
table he sat throughout the trial with his right hand and 
arm resting in his lap. (J.A. 11-13, 31-32) The jury was 
deceived by appellee’s conduct and testimony. (J.A. 20-21) 
When appellants sought through tests to demonstrate 
tlirough handshaking, pulling and tugging that appellee’s 
arm and hand were not paralyzed, appellee declined to sub¬ 
mit to this test, giving as an excuse that it would be too 
painful. (J.A. 13, 31, 106-107) Appellee’s testimony at 
the second trial was to the effect that prior to the accident 
his health was good, that he participated in sports, that he 
was a physical director at a Boys’ Club and could engage in 
all sorts of physical efforts and endeavors, even with skill. 
(J.A. 64-65) Appellee’s prior good health and his ability 
to use his arm and hand without any limitation of motion 
whatsoever were emphasized and made the most of by the 
testimony of his wife and a friend. (J.A. 157-161, 169) 
Notwithstanding that at the first trial appellee made no 
claim that his right arm and hand were paralyzed, and 
notwithstanding that he used his right arm and hand 
normally and without any limitation of motion, appellee’s 
testimony at the second trial was that his right arm was 
paralyzed (J.A. 61, 63, 64), that his hand was useless, that 
he could not hold a baseball bat or a baseball in that hand 
and that ho could no longer participate in and did not par¬ 
ticipate in any sports whatsoever. (J.A. 61, 63, 64^65, 66, 
67, 68, 69) Appellee also testified that he could no longer 
cut the grass at his home. (J.A. 96) In support of his 
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verbal testimony (J.A. 69), appellee acted the part of a 
man with a paralyzed right arm and hand throughout the 
second trial and in the presence of the court and the jury. 
During the court sessions at the second trial, appellee went 
through the motions of receiving assistance in taking off 
and putting on his outer coat in the morning, at noon and 
afternoon. Appellee always carried his right arm in a posi¬ 
tion identical with that of an arm in a sling, with his right 
forearm and hand at right angles to the upper arm and 
extending horizontally across his chest. Appellee’s con¬ 
duct, in the presence of the court and jury, was that of a 
person with a paralyzed arm and hand and these actions 
of appellee supported his verbal testimony relating to his 
inability to use his right arm in the daily occupations of 
life and* sports. (J.A. 11-13, 31-32) 

Appellee’s counsel, in his argument to the jury, made the 
most of appellee’s “paralyzed” right arm and hand. (J.A. 
173-176,186-191) He argued that if appellee could be given 
back a good right arm and hand and the use of it was 
restored to him, appellee and his counsel would be happy 
to walk out of the court room without compensation in 
money, but, as appellee would never be able to use his 
former good right arm and hand again, the jury should 
award appellee substantial damages for the loss of the use 
of appellee’s right hand and arm. (J.A. 176, 188-189) 
When appellants’ counsel argued that the so-called in¬ 
juries of which the appellee complained could have arisen 
from causes other than the slight trauma involved in the 
accident below, particularly as over a year had elapsed 
between the date of the accident and the first “discovery” 
of appellee’s alleged disabilities, counsel for appellee in 
reply charged that appellants’ counsel had sunk to a new 
low. Appellee’s counsel made the most of this claim by 
stating that if it were true, appellee’s family and appellee’s 
counsel would have been co-conspirators in an illegal 
scheme to wrongfully recover damages for disabilities 
which had never been incurred in the accident. Thus, it can 
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be said that insofar as the paralysis and the so-called disc 
injury are concerned, appellee’s counsel made the most of 
these conditions in his opening and closing arguments. He 
also injected his associate counsels and his integrity into 
the case (J.A. 186-187) in an effort to draw what hiight be 
called a red herring across the path of the real issue 
involved, which was did appellee sustain an injury to a disc 
and an injury which resulted in the paralysis of his right 
arm and the loss of the use of that arm, including two 
fingers of the right hand. As appellants’ counsel were 
engaged in actively defending the action below, obviously 
they were in no position during the trial to commence an 
investigation of these new claims of appellee, asserted for 
the first time in the second trial, to demonstrate their 
falsity. That the court was impressed by the claim is borne 
out by the charge to the jury. (J.A. 191 et seq.) That the 
jury was impressed by the claim of loss of use to the 
right arm and the loss of use of the two fingers thereof, 
is shown by an affirmative affidavit of one of the jurors 
who participated in the verdict below. (J.A. 20) Where 
fraud is involved or where prejudicial material comes to 
the attention of the jury and is considered by the jury in 
the rendition of a verdict in a trial at law, affidavits of the 
jurors are admissible to show affirmatively that prejudice 
resulted from the consideration of fraudulent evidence or 
improper material. 

State v. Sawyer, 263 Wis. 218, 

As a result of the fraudulent and perjured testimony of 
the appellee and his fraudulent conduct in the presence of 
the jury, an excessive verdict in the sum of $15,000 in 
damages was returned against appellants. 

Immediately after the return of the excessive verdict 
below, appellants, because of the contradictory actions and 
testimony of appellee taken at the second trial, commenced 
an investigation of appellee. Appellee was put under 
surveillance and his actions were watched. (J.A. 25, 27) 
Inquiries were started among friends and acquaintances in 
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view of his new contention that his right arm and hand 
were paralyzed, asserted for the first time in the second 
trial, to ascertain whether this paralysis was apparent to 
his friends and neighbors. This investigation revealed 
that appellee did not have a paralyzed right arm and hand, 
which he was unable to use. On the contrary, an investiga¬ 
tion affirmatively disclosed that appellee could use his right 
arm normally and even to the extent of jacking up his 
automobile, removing wheel nuts from the wheel thereof 
with a wrench operated by his right hand, removing the 
spare wheel and tire from the back of his automobile and 
carrying, not rolling, that wheel and tire from the rear 
compartment of his automobile to the front of the auto¬ 
mobile. It also disclosed that appellee could fit a wheel 
and tire on the front wheel without assistance. A motion 
picture was made by appellants’ investigators of all of 
these activities of appellee. Before the appellee completed 
the tightening of the lugs to replace the spare wheel on 
his automobile, he discovered the taking of the motion 
picture. He immediately stopped his activities and there¬ 
after got a neighbor to come out and tighten the lugs on the 
front wheel. The motion picture in possession of appellants 
has been viewed and shows the appellee engaged in all of the 
foregoing activities without any discomfort or disability. 
It demonstrates that his actions in court were a fraud, that 
the paralysis of his right arm and hand were feigned and 
that he has obtained a verdict through perjured testimony 
and willful feigned misconduct occurring in the presence 
of the court and jury. (J.A. 20, 25-27) 

James A. Creel, an investigator, furnished a post trial 
affidavit concerning appellee’s actions. Mr. Creel observed 
appellee come out of his home carrying a box in his left 
hand, and observed appellee pick up paper which was 
scattered over his front yard with his right hand and place 
this paper in the box. Affiant further saw appellee go into 
his home and then reappear. Affiant observed appellee 
open the door of appellee’s automobile (4-door Pontiac 
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Sedan) (J.A. 25) on the left side and open the rear compart¬ 
ment of his automobile and carry therefrom in his right 
hand an automobile jack to the left front wheel of appellee’s 
automobile. Affiant observed appellee, without assistance, 
pick up a spare wheel and tire out of the rear compartment 
and carry this wheel and tire to the front of his automobile, 
using both hands freely in this operation. Appellee did 
71 ot roll the wheel and tire to the front of the car, but 
carried it. Appellee used both his right and left hands, in 
unscrewing the lugs from the front wheel with a four-way 
lug wrench, putting pressure on the wrench to loosen the 
lugs with his right hand. (J.A. 25-27, 32) While affiant 
was observing these activities, a companion of his, Mr. 
Robert Reitenga, also observed appellee’s activities and 
actually took a motion picture of appellee during these 
activities. An affidavit of Mr. Reitenga corroborates the 
observations of Mr. Creel and Mr. Reitenga describes 
therein the same activities of appellee as observed by Mr. 
Creel. (J.A. 27) 

Affidavits of other persons who have viewed the motion 
picture taken of appellee state that the film shows appellee 
using his right arm in jacking up the front end of his 
automobile, and shows appellee using a four-way lug wrench 
in removing the lugs from the wheel of his automobile. 
(J.A. 28, 32) 

Mr. A. A. Hollis, a neighbor of appellee, has furnished 
a post trial affidavit in which he stated that appellee, who 
resides next door to Mr. Hollis, cuts his grass, has also 
cut affiant’s grass, with a lawnmower; affiant has observed 
appellee watering his lawn with a hose, has observed appel¬ 
lee working in appellee’s flower garden and has observed 
him making and consti*ucting a white picket fence around 
appellee’s yard. This neighbor of appellee states that all 
of these activities were normally performed, without ap¬ 
parent physical difficulty, during the period when appellee 
testified and asserted to the court and jury below that he 
was unable to use his right arm and hand in any such 
activities. (J.A. 41) 
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Post trial affidavits obtained from members of the Boys’ 
Club, at which Club appellee has acted as a physical di¬ 
rector, show that appellee played baseball, rowed a boat, 
played volley ball and engaged in other athletic activities 
involving the use of both of his arms and hands without 
restraint. These athletic activities also were performed 
by appellee during the period in which he testified he was 
incapacitated because of the loss of the use of his right 
arm and hand. These sporting and physical activities 
'were engaged in by appellee during the period in contro¬ 
versy without difficulty and were not performed in any 
guarded manner. (J.A. 39, 40) 

Motions to set aside the verdict and to grant a new trial 
were made by appellants, based upon the newly discovered 
evidence described in this Brief. These motions asserted, 
and supporting affidavits showed, that appellee had perpe¬ 
trated a fraud on the court and had falsely testified and had 
misled the court and jury by his testimony and actions 
during the trial into the erroneous belief that his right arm 
and hand were paralyzed and that he could no longer use 
them. (J.A. 20) The court below summarily and without 
a hearing denied appellants’ motions for a new trial and 
for a reconsideration of their post trial motions. Appellants 
appealed and in their Notice of Appeal has specifically 
raised the fraud questions for review by this Court. 

This Court has held in Hamilton v. United States, 78 U.S. 
App. D.C. 316, 140 F. 2d 679, 681, that an affidavit of newly 
discovered evidence in a jury case should be construed 
fairly, and where the affidavit contains evidence, even if 
it be corroborating evidence, which pertains to the basis 
on which the jury’s verdict rests, the denial of a motion for 
a new trial on the basis of such newly discovered evidence 
is an abuse of discretion and can be reviewed on appeal. 

Rule 59 of the Federal Rules of Civil Procedure provides 
that a new trial may be granted for any reason for which 
new trials were heretofore granted in actions at law in 
the courts of the United States. As pointed out in the 
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Hamilton case, a denial of a motion for a new trial based 
upon newly discovered evidence is appealable and such a 
motion rests upon a very different ground than motions 
for a new trial based on other grounds. On appeal this 
Court will review a motion for a new trial based upon fraud 
and newly discovered evidence and will construe the sup¬ 
porting affidavits asserting this new evidence “fairly.” 

Hamilton v. United States, 78 U.S. App. D.C. 316, 140 
F. 2d 679, 681, 682. 

A verdict or judgment obtained by the use of perjured 
evidence will not be allowed to stand. 

Colman v. Cudnow, (D. C. Mun. App.) 35 A. 2d 925, 
Dausuel v. Dausuel, 90 U.S. App. D.C. 275, 195 F. 2d 774. 

As the affidavits in support of appellants’ motions for 
a new trial filed below when fairly construed show the 
excessive verdict below was obtained by appellee through 
fraudulent conduct and perjured testimony, we submit 
that the court below abused its discretion in failing to grant 
a new trial on the basis of newly discovered evidence and 
that the judgment below should be reversed and a new trial 
ordered. 

ArbU'Ckle v. United States, 79 App. D.C. 282, 284-285; 
146 F. 2d 657. 

False testimony upon which a judgment is obtained 
constitutes a “fraud on the court” and such a judgment 
may be set aside at any time on the basis of “after- 
discovered fraud.” 

Dausuel v. Dausuel, 90 U.S. App. D.C. 275, 276; 195 
F. 2d 774. 

II. 

A New Trial Should Be Awarded on the Ground Thai There 
Was No Substantial and Unperjured Evidence Which Will 
Support the Verdict of $15,000.00 and That Verdict Should 
Be Set Aside as Excessive. 

As we have shown earlier in this Brief, appellee claimed 
damages for certain physical injuries allegedly suffered 
by him in an automobile accident. The accident was a 
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minor one and involved only minor damages to the two 
automobiles involved in the accident. (J.A. 144-156) The 
automobile in which appellee was riding came practically 
to a stop at the point of impact. At the time of the accident, 
appellee in his conversation with his driver did not appear 
to be injured and did not assert that he was injured. In 
fact, appellee was driven on to his destination, which was 
a Boys’ Club and it was only after arriving at this destina¬ 
tion that he asked to be taken to a hospital. No records 
were produced from any hospital showing that appellee 
was injured in the accident in question. 

As we have shown in this Brief, the nature and extent of 
appellee’s injuries are not disclosed in his Complaint or 
Amended Complaint. While certain general injuries are 
described in the Pretrial Order, no mention is made of 
paralysis to the right arm and fingers or to a disc injury 
requiring present or future operative procedures. At the 
first trial before Judge Bailey, appellee made no claim that 
his right arm and two fingers of his right hand were para- 
lvzed and that his arm and hand were useless. This came 
for the first time during the second trial before Judge 
Curran. (J.A. 11-14) Hence, appellants had no oppor¬ 
tunity to investigate this new claim, which had never been 
asserted in any pleadings in this case, nor in the Pretrial 
Order nor during the first trial before Judge Bailey. As 
is shown by an affidavit of one of the jurors (J.A. 20), the 
jurors considered and believed from the testimony and 
actions of appellee that his right arm and hand were para¬ 
lyzed and based their award on this erroneous premise. 
Thus, as appellee gave perjured testimony he perpetrated 
a fraud upon the jury and the court when he falsely testified 
as to his feigned inability to use his right arm and hand. 
By his actions, he also misled the jury and the court into 
believing that his right arm and hand were paralyzed. 
From an affidavit obtained from one of the jurors it is clear 
that this perjured testimony was the basis for the ren¬ 
dition of the $15,000.00 verdict below (J.A. 20). As appel- 
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lee’s evidence was perjured and his conduct fraudulent, it 
is proper to show by an affidavit of one of the jurors that 
the jury considered such perjured testimony and the fraud¬ 
ulent actions of appellee and based its verdict thereon to 
appellants’ prejudice. 

State v. Sawyer, 263 Wis. 218. 

In this connection this Court should bear in mind that 
the only doctor and medical bills claimed by appellee in 
the Pretrial Order below total $433.80 and his loss of earn¬ 
ings is fixed at $272.10. (J.A. 7) No claim was asserted 
by appellee in the Pretrial Order that any operation on 
appellee was necessary in the future. (J.A. 7) In view 
of the affidavits of newly discovered evidence, which show 
that appellee’s right arm is not paralyzed, nor is his hand, 
and that by his testimony and actions he fraudulently mis¬ 
led the court and jury into believing that they were 
paralyzed, this Court can draw the logical conclusion that 
appellee also deceived his physicians and feigned limita¬ 
tions of motion and paralysis which do not exist. When 
viewed in this light, the testimony of appellee and the 
indication of one of his physicians that possibly an opera¬ 
tion might be necessary to determine the cause of appellee’s 
paralysis and limitation of motion, due to a possible disc 
injury, become speculative and not a proper basis upon 
which to award damages. As appellee has feigned para¬ 
lysis of his right arm and hand, it is logical to conclude 
that he has feigned “headaches” and other “pains”, all 
of which are subjective and cannot be seen or determined 
by even the most skilled physician. In these circumstances, 
it is also logical to conclude that appellee has deceived not 
only the jury below, but his wife, his attorneys and his 
physicians. The verdict below is permeated with appellee’s 
perjured testimony and fraudulent conduct. The verdict 
appellee obtained was a fraud upon the court. We also 
submit that this Court should consider not only was the 
jury below misled by the perjured testimony and feigned 
paralysis of appellee, but that the jury disregarded the 
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court’s instructions and awarded the excessive verdict in 
this case because two rich insurance companies w’ere in¬ 
volved. (J.A. 22) Of course, insurance should not be a 
basis for the jury’s verdict. Nevertheless, in this case the 
jury wrongfully considered the insurance angles involved 
and excused the excessive amount of its verdict because 
two insurance companies were involved. (J.A. 22) 

When appellee’s testimony concerning his injuries and 
sufferings is considered in the light of the newly discovered 
evidence contained in the affidavits filed after verdict, w’hich 
show’ appellee’s perjured testimony and fraudulent conduct, 
we submit that there is no substantial evidence which will 
support a $15,000.00 verdict in this case. As the verdict 
is excessive and because the verdict also is permeated with 
perjured testimony and fraudulent conduct on the part of 
appellee (J.A. 20), and misconduct on the part of the jury 
(J.A. 22), a new trial should be ordered in the interests 
of justice. 

Dausuel v. Dausuel, 90 U.S. App. D.C. 275, 195 F. 

2d 774; 

Arbuckle v. United States, 79 App. D.C. 282; 146 F. 

2d 657; 

Munsey v. Safeway Stores (D. C. Mun. App.), 65 A. 

2d 598; 

Weinreb v. Strauss, (D. C. Mun. App.), 80 A. 2d 47. 

Moreover the court below improperly received evidence 
of disc injury, injury to the right leg, trauma to the spinal 
cord, intervertebral injuries and traumatic arthritis. As 
we show later in this Brief such evidence should not have 
been received and contributed to the excessiveness of the 
verdict below’. 

III. 

The Court Below Erred in Admitting Evidence of 
"Injury to Right Leg of Appellee." 

Now’here in the record can it be shown that the appellee, 
w’hile in the car at the time of the accident, either struck 
or injured his right leg in any wray. Moreover, injury to 
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his “right leg” was not claimed in the original Complaint, 
filed in August, 1949, four months after the accident; such 
an injury was not claimed in the Amended Complaint, filed 
in February, 1950, eleven months after the accident; and 
no such injury was claimed at any time during the three 
years following the accident and up to and including the 
time the case came on for pre-trial hearing. “Injury to 
the right leg” was not claimed at the pre-trial hearing, is 
not in the pre-trial statement, and it was not until the trial 
that such an injury was first mentioned or claimed, when it 
came out for the first time during the direct examination 
of appellee. (J.A. 61, 62, 63) 

If appellee received an injury to his right leg in the 
accident, he knew it then or soon afterwards. It did not 
take him four years to find it out. If he had an injury to 
his right leg, it was his duty to make it known and state 
it at the pre-trial. The liberality of the Federal Rules never 
contemplated concealment or trickery. Appellee did not 
at any time move for or request the court to permit an 
amendment to include a claim for injury to his right leg, 
and it was error for the court to receive evidence in support 
thereof, which error, obviously, contributed to the grossly 
excessive and fraudulent verdict obtained by the appellee 
to the prejudice of the appellants in this case. 

This accident occurred on April 1, 1949. Appellee had 
three or four doctors between then and September, 1950, 
and the record shows that no doctor, within that eighteen 
months period, ever found, diagnosed or treated him for 
any injury to his right leg. To have permitted the appellee 
to testify to such, was prejudicial error. 


IV. 

The Court Below Erred in Sustaining Appellee's Objections 
to Cross-Examination of Appellants on Appellee's Kidney 
Operation in the Spring of 1951. 

Appellants’ counsel opened up cross-examination on the 
subject of appellee’s kidney trouble, operation, loss of time, 
convalescence and disability incident thereto, (J.A. 90, 91) 
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and was cut short by appellee’s objection and the court’s 
sustaining the objection. (J.A. 91) Continuation of the 
cross-examination upon this subject should have been per¬ 
mitted and the court’s ruling on the point constituted error. 

Reduced to its simplest terms, this case allegedly is one 
of a plaintiff who before a certain date (of accident) was 
in perfect health and afterwards was a physical wreck or, 
at least, paralyzed and permanently disabled and rendered 
incapable of performing the physical activities in which he 
formerly had been engaged. 

Appellants’ counsel knew that' -within five months after 
Dr. Murphy had ventured the possibility of appellee’s 
having either a herniated disc or had suffered traumatic 
arthritis, he, the appellee had had serious kidney trouble, 
had undergone hospitalization, surgery, and had disability 
for a long time thereafter. Appellee had testified that he 
saw’ Dr. Bachrach (who removed the kidney) “for a year 
afterwards,” w’hich indicates the whole matter to have been 
serious and with incapacitation, absence from work for 
and over a long period of time thereafter and w’ith resulting 
disabilities. Cross-examination on the subject of ante¬ 
cedent factors pertaining to the kidney disease, the opera¬ 
tion itself, the period of convalescence, the disabilities, if 
any, and long period of physical incapacitation which fol¬ 
lowed, all were pertinent matters of inquiry and cross- 
examination. 

Moreover, appellee’s counsel argued to the jury that the 
appellee should be awarded $500 for an operation for the 
removal of the claimed disc injury, with $500 more for 
hospital expenses. How’ strange it is, or w’as, that in 
November, 1950, appellee w r as told by Dr. Murphy that an 
operation for the removal of the disc w’as necessary or 
advisable, (w’hich operation has never been performed and 
will not ever be), yet in the following April (1951) the 
appellee w’as in a hospital and not only w’as he not operated 
on for the alleged disc trouble; he w’as not even in the hands 
of Dr. Murphy at all. Dr. Murphy actually never treated 
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the appellee. Instead, the appellee was in a hospital for 
kidney trouble (which he admitted had no connection with 
this accident), being operated on by another doctor who, 
in consultation with still a third doctor, never got around 
to finding the alleged herniated disc, never diagnosed a disc 
injury, never treated any and, so far as the record shows, 
never even suspected the possibility of any disc injury. 
They removed a kidney and stone, instead. 

Why didn’t appellee tell Dr. Bachrach of the alleged disc 
injury? Why didn’t Dr. Bachrach or Dr. Kline say some¬ 
thing about disc injury? Why didn’t they remove the 
troublesome disc? Other questions, proper items of cross- 
examination: How long had appellee been suffering from 
kidney trouble? How disabling was the trouble? Does 
the incision prevent his engaging in athletic activities? 
Does the incision make it risky or inadvisable for him to 
demonstrate baseball, football, basketball and the like? Is 
Dr. Murphy actually mistaken? Were appellee’s complaints 
to Dr. Murphy caused by or in consequence of the kidney 
stone and trouble? How much of his disability following 
the accident was due to the accident and how much, to the 
kidney trouble? Certainly, all are proper matters to be 
inquired into on cross-examination. 

Examination of the record clearly shows that neither the 
appellee nor his counsel wanted this kidney matter inquired 
into. They brushed it aside as not being in the case: “We 
are not making claim for that period,” was the assertion 
of the appellee’s counsel (J.A. 91) and the court errone¬ 
ously sustained his objection to such cross-examination. 
Unless a new trial is granted, we shall never know the 
extent of and how permanently disabling the kidney trouble 
has been. Appellants contend that the condition of appel¬ 
lee’s health, at least, during that one year period, was 
important and pertinent for reasons that, instead of appel¬ 
lee being unable to engage in athletic activities because of 
the accident, he was and presently is unable to engage in 
the same because and in consequence of the removal of one 


diseased kidney and stone, the resulting incision extending 
all across his abdomen with its hazardous scar tissue, and 
the fact that he has but one kidney left which, alone, would 
render it wholly unwise, if not impossible, for him to resume 
strenuous physical activities. That this, instead of the 
accident, was and is the real reason why he, now, has given 
up the physical activities formerly engaged in; if, in fact, 
he isn’t falsely stating the whole matter. 

Appellee stated to appellants’ counsel that he as a result 
of the kidney operation had a very long incision extending 
across his abdomen and that he was through with opera¬ 
tions, intending to have no more of them. Appellants re¬ 
spectfully submit that no thinking person, with uncertain 
scar tissue all across his abdomen, will engage in the various 
sports mentioned by appellee in his testimony, when to do 
so might very well tear out or injure the incision with 
disabling, if not fatal, consequences. Therefore, if it was 
and is the incision and scar tissue resulting from the re¬ 
moval of the kidney and the stone which rendered and 
continues to render it unsafe or unwise for the appellee 
to engage in the strenuous duties testified to, these appel¬ 
lants would not be liable for the same. In any event, cross- 
examination on the subject should have been permitted and 
not cut off by the court. To deny appellants this right of 
cross-examination was prejudicial error for which a new 
trial should be granted. 

This Court, in the case of Candide R. Dubeau v. Smither 
& Mayton, Inc., No. 11,377, following the ruling laid down 
in the case of Alford v. U. S., 282 U.S. 687, had occasion, 
recently, to speak upon the right of counsel to cross- 
examine, holding that 

“It is the essence of a fair trial that reasonable 
latitude be given the cross-examiner, even though he is 
unable to state to the court what facts a reasonable 
cross-examination might develop.” 

And this Court went on to say that this rule was equally 
applicable to civil cases. 





The Court Below Erred in Overruling Appellants' Motion to 
Strike the Claim of "Trauma to the Spinal Cord." 

The record fails to show any evidence, or testimony by 
any doctor or other witness, supporting a claim of “trauma 
to the spinal cord.” There is a complete absence of evidence 
to support any such claim. The jury should not have been 
permitted to consider the claim. And the court’s error in 
allowing it (J.A. 173) caused irreparable damage and 
prejudice to appellants’ case. 

The theory of Dr. Murphy, who did not come into the 
case until eighteen months following the accident and who 
testified as an expert only and not as a treating physician 
of appellee, is that the disc protrusion caused tissue along¬ 
side of the backbone to press against a nerve root which, 
in turn, radiated to a nerve extending upwards into and 
over the shoulder and down one arm into two fingers of 
one hand. If we are to indulge in such theory and specula¬ 
tion or are called upon to contradict it, even by extending 
the same to maximum limits, one cannot come up with or 
say that there was resulting “trauma to the spinal cord,” 
which cord is within, inside the backbone itself and pro¬ 
tected by it. 

Nowhere does the record support the claim of trauma 
to the spinal cord and prejudicial error was committed 
by the court in permitting the item to go to the jury. (J.A. 
172-173) 

VI. 

The Court Erred in Overruling Appellants' Motion to Strike 
the Claim of Intervertebral Injuries, Cervical Area, and 
in Permitting Appellee to Claim Traumatic Arthritis. 

Other alleged injuries being trivial and inconsequential, 
the principal item in controversy was, and is, whether 
appellee’s pains, sufferings and disabilities, if any, stem 
from a “herniated disc” sustained in this accident. For 
eighteen months following the accident, no doctor treating 


or examining the appellee examined, diagnosed or treated 
him for any herniated disc. (JJL 116-117) It was not 
until November, 1950, that Dr. Murphy, hired to examine, 
not treat, appellee, examined him and then, for the first 
time, was the possibility of a disc injury mentioned. And 
Doctor Murphy is the only witness to say that appellee 
may have a disc involvment. (J.A. 139,143) Dr. Gladden, 
who examined appellee the day of the accident and con¬ 
tinued as his treating physician for several months, and 
who took the x-rays of him immediately following the 
accident, never once diagnosed or treated appellee for any 
injury to a disc. (J.A. 116, 117) In fact, the x-rays not 
only did not reveal any disc injury, but, instead, disclosed 
the presence of arthritis in the exact area of the alleged 
disc involvment. (J.A. 117) Dr. Murphy testified that a 
herniated disc can result from any physical activity or 
exertion; (J.A. 139) that the appellee could have gotten 
it at a dozen different times and in a dozen different ways 
unrelated to this accident. During the eighteen months 
heretofore referred to, appellee was treated, or examined, 
by Doctors Gladden, ‘Williams, Corprew, Cook and, perhaps, 
others: not one of these doctors ever mentioned the pos¬ 
sibility of a disc injury. There is nothing to suggest that 
any of them ever suspected such an injury. Yet, eighteen 
months later, Dr. Murphy theorizes that possibly the appel¬ 
lee has a disc involvment; not that he got it on April 1, 
1949, or that it came from this accident. Dr. Murphy 
admits that he cannot state the fact unless and until he 
operates and, irrespective of all else, he admits it is just 
as likely that the appellee has traumatic arthritis as that 
he has a herniated disc, (J.A. 144)—he could not tell which 
he had. (J.A. 143) In this state of the evidence, appel¬ 
lants contend that no disc injury was proven and that 
appellants’ Motion to Strike should have been granted. 

This Court in the case of District of Columbia v. Vignau , 
79 U.S. App. D. C. 1S8: 144 F. 2d 641, affirmed the rule 
decided in the case of Pennsylvania Railroad v. Chamber- 
lain , 288 U.S. 333, as follows: 
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“The rule which must be applied in answering this 
question has been stated by the Supreme Court : 

“We therefore have a case belonging to that class of 
cases where proven facts give equal support to each 
of two inconsistent inferences; in which event, neither 
of them being established, judgment as a matter of law 
must go against the party upon whom rests the neces¬ 
sity of sustaining one of these inferences as against the 
other, before he is entitled to recover. When the evi¬ 
dence tends equally to sustain either of two inconsistent 
propositions, neither of them can be said to have been 
established by legitimate proof. A verdict in favor of 
the party bound to maintain one of those propositions 
against the other is necessarily wrong .’ : * 

The rule is applied in the cases of United States v. U. S. 
Gypsum Company, 67 F. Supp. 397-450, and in Cupples Co., 
Manufacturers v. National Labor Relations Board, (8 Cir. 
1939) 106 F. 2d 100, viz, 

“If two equally probable but inconsistent inferences 
may be drawn from the same facts, a finding of fact 
cannot reasonably be based upon either of them; in 
such a situation the evidence is equivocal.” (Opinion 
by Judges Stephens, Garrett and Jackson.) 

Pertinent, also, is the case of Gunning v. Cooley, 281 U.S. 
94, holding that 

“A mere scintilla of evidence is not enough to require 
the submission of an issue to the jury. 

“When a plaintiff produces evidence that is con¬ 
sistent wfith an hypothesis that the defendant is not 
negligent and also one that he is, his proof tends to 
establish neither.” (citing Ewing v. Goode, 78 F. 
442-444; Patton v. Texas and P. Railroad, 179 U. S. 
658; New York Central Railroad v. Ambrose, 280 
U. S. 486.) 

In the Patton v. Texas and P. Railroad, case, supra, another 
rule applicable to the present case is announced, viz, 

“Where the testimony leaves the matter uncertain and 
shows that any one of half a dozen things may have 




brought about the injury, for some of which the em¬ 
ployer is responsible and for some of which he is not, it 
is not for the jury to guess between these half a dozen 
causes and find that the negligence of the employer 

was the real cause, when there is no satisfactorv 
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foundation in the testimony for that conclusion.” 

Appellants, applying these rules of law, contend that if it 
is just as likely that the appellee does not have a disc 
injury as that he has, nothing is proved. If it is just as 
likely, assuming that he has a herniated disc, that he did 
not receive it in the accident here, as that he did, again, 
nothing is proven. If it is just as likely that the alleged 
pains and disability, which appellants assert are false and 
feigned, are the result of arthritis as that they are the 
result of a disc involvment, again, nothing has been proven, 
unless it be shown that the arthritis came from the accident 
here. Arthritis was not shown nor even contended by 
appellee or his counsel. In fact x-rays taken the day of 
the accident showed conclusively the existence of arthritis 
unrelated to this case; (J.A. 117) it goes without saying 
that arthritis simply does not happen in a matter of 
minutes. 

Finally, if we are to accept the theory and speculation of 
Dr. Murphy that he has either a herniated disc or traumatic 
arthritis, then we respectfully submit that the appellants 
are not liable in damages for both the disc injury and the 
arthritis—one or the other, but not both. And it was error 
for the court to permit the jury to consider both, and to 
return a verdict including both. 


The Court Erred in Denying Appellant Harris' Prayers 
For Instructions Numbered 3 and 4. 

Appellant Harris’ prayer for instruction #3 is a correct 
statement of the law. The subject matter of this prayer 
was not stated elsewhere in the court’s Charge. Appellant 
submits that the jury was entitled to have this, or some, 
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clear and direct instruction upon the point. Prayer #2 
was granted by the court: this prayer #2 instructed the 
jury as to how to find upon the issue of whether the appellee 
in fact had a herniated disc. Prayer #3, which the court 
denied and which action is charged as error, simply in¬ 
structed the jury as to how to find upon the issue of whether 
the disc injury, if any existed, was caused by or sustained 
in this particular accident. Why the court granted Prayer 
#2 and denied Prayer #3 is not understood, for one is 
the follow-through or counterpart of the other. (J.A. 172) 
Prayer #4 deals with the matter of $1,000.00. Dr. 
Murphy testified that a disc operation would cost $500, if 
he performed the operation, and that the hospital expense 
would run another $500. If appellee’s pains and disability 
are the result of arthritis, there would be no necessity for 
a disc operation and the appellee would not sutler the 
$1,000.00 loss. This Prayer correctly stated the law on the 
subject; it was not covered elsewhere in the court’s Charge; 
it should have been granted. (J.A. 172) 

Elsewhere in the record it is shown that the appellee 
admitted, and he still admits, that he had no intention of 
ever again undergoing surgery, for the alleged disc injury or 
for anything else. The proof of the pudding is in the eating: 
it has been three years since Dr. Murphy told him about 
the disc operation and he has not had it performed. It is 
submitted that he never will have the operation performed. 
So highly improbable and speculative a matter should not 
be given to a jury to guess about, as was done in this case. 
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vm. 

The Court Erred in Interrupting Appellant's Counsel's Final 
Argument and in Injecting Into the Case the Court's 
"Personal Notes" in an Effort to Erroneously Contradict 
What Counsel Was Arguing to the Jury, to Appellants' 
Prejudice, and in Reading in Connection with the Situa¬ 
tion Immediately Prior to the Charge to the Jury a Portion 
of the Medical Evidence in an Effort to Sustain the Per¬ 
sonal Notes of the Judge. 

As to the conduct of the trial, the law is well settled, as is 
set forth in 53 Am. Jur. as follows: 

Page 74: “Upon the trial judge rests the responsi¬ 
bility of striving for an atmosphere of impartiality. 
His conduct # * * must be fair to both sides, and he 
should refrain from remarks that may injure a 
litigant.” 

Page 75: “In jury trials the trial judge should be 
cautious and circumspect in his language and conduct 
before the jury.” 

“A trial judge should not divert the minds of the jurors 
from the issue to be determined by them by attempting 
to vindicate his conduct in the case.” 

Pages 363-4: “So long as counsel in arguing to the 
jury stays within the record and does not indulge in 
invective, resort to abuse, or attempt any improper 
appeal to prejudice, the court cannot control his re¬ 
marks, however forceful they may be.” 

Pages 474-5: “A definite and concrete assertion of 
fact bv a judge, improperly made and not withdrawn, 
is not cured by a statement of the judge that his opinion 
of the evidence is not binding on the jury and that if 
they do not agree with it they should find * * *, or a 
statement that the jury are the exclusive judges of 
the weight of the evidence.” 

Appellants submit that a trial court should not step down 
from his judicial position and become an advocate. He 
is the judge: not one of trial counsel. He should not favor 
one party over another. Juries generally and new jurors 
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in particular pay great attention to what the trial judge 
does, says or thinks. Many, to have their own opinions 
conform to what they think is in the judge’s mind. They 
for the most part are without experience in such matters; 
they look to the judge for assistance, guidance or indication 
as to how the case should terminate, and in whose favor. 
Some, if not most, jurors lean heavily upon the remarks 
of the trial judge and, despite the admonition in a court’s 
Charge that the court has no opinion about the case; that 
they are the sole judges of the facts; and so forth, the 
wisdom and necessity of and for the admonition does no 
more than recognize and emphasize the fact and the danger 
of what appellants now argue. Judges should remain 
judiciously neutral and with awareness that jurors will or 
may seize upon the remarks and views of the trial judge, 
and that their verdict will be greatly influenced thereby is 
indisputable. 

For the court to announce to or in the presence of the 
jury that he has taken “notes,” (J.A. 180) or that he has 
“personal notes,” of what the evidence was or is, is some¬ 
thing which is bound to affect or influence the jury, or some 
of them. 

That the court has made a record of items or of certain 
parts of testimony or the evidence is tantamount to telling 
the jury that such items are more important than are other 
portions of testimony. It is tantamount to informing the 
jury that such items or parts of testimony are more deci¬ 
sive or controlling than others. It is indicative that the 
court believes the same as against other parts of the testi¬ 
mony which the court has not made personal notes of. And 
if the notes of the court are at variance with or contra¬ 
dictory of notes or statements made by counsel for one of 
the parties, it goes without saying which of the two will be 
believed and taken by the jury, or by some of the jurors. 

In the instance complained of here, virtually the only 
issue being contraverted before the jury was whether 
appellee suffered a herniated disc in this accident. In 
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any event, it was the principal issue in the trial. Appel¬ 
lants’ counsel earlier had had the court reporter write up 
all of the testimony of Dr. Gladden pertaining to the 
alleged disc injury, intending to support his summation by 
reading the transcript, by showing that Dr. Gladden never 
diagnosed any disc injury, never found the fact, had never 
ventured the opinion based upon his own personal knowl¬ 
edge and contact with appellee that appellee either had or 
received in this accident a herniated disc. (J.A. 116, 117) 

When counsel came to the crucial point and stated it to 
the jury, the court unexpectedly and without any objection 
or point being raised by the other side interrupted counsel, 
(J.A. 180) contradicted him, and proceeded to inject into 
the trial the court’s “personal notes” as evidence in the 
case, informed by stating to the jury -what the court’s 
notes contained, and by all of this action upon the part of 
the trial judge counsel was greatly embarrassed and ap¬ 
pellants ’ case irreparably damaged. The unintended effect 
of what the judge did and said was devastating to counsel’s 
argument (J.A. 180) and it caused or contributed to cause 
and to produce the excessive verdict in this case. The 
record, as appellants have pointed out more than once in 
this brief, will disclose that Dr. Gladden never found that 
appellee had a herniated disc or, if he had one, that he 
received it in this accident. The court’s “personal notes” 
were not evidence; they were not in evidence. But in the 
minds of the jurors or some of them these “personal 
notes” of the court were the equivalent of, and more per¬ 
suasive than, other properly admitted evidence in the case. 
The action of the court herein was highly prejudicial and 
courts of appeal all over the country have dealt with these 
situations as thev have arisen, viz. 

* 7 

In the case of Renting, et al v. Chicago, St. Paul, Minn . & 
Omaha Railway Co., CCH Automobile Cases, Volume 34, 
1038, the trial court participated in the trial by interrogat¬ 
ing certain of the witnesses. In reversing the judgment, 
the appellate court said, 
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“It is necessary to consider appellants contention that 
a new trial should be ordered in the interests of justice 
because of the partisan manner in which the learned 
judge conducted the trial. Sorry as we are to say so, 
the record discloses ground for criticism. The Court’s 
assistance in developing plaintiffs’ case was continuous. 

• • • On another occasion one the plaintiffs ’ witnesses, 
asked if he noticed smoke which obscured the vision at 
the crossing, said that he did not recall anything, but 
the court interposed, ‘Well, there was smoke in the air.’ 
We cannot approve the extent to which the court car¬ 
ried its examination of witnesses and its comment on 
and interpretation of their testimony and the fact that 
its assistance in these respects was given only to the 
plaintiffs made it most clear that the court’s interest 
was on that side of the controversy. 

“ • * • It is elementary that the conduct of the judge 
trying the case must be fair to both sides. Even the 
appearance of impartiality is destroyed when he takes 
his place alongside the attorney for one of them. The 
interests of justice demand that the trial should be fair 
and because we cannot consider it to have been so, we 
feel compelled to direct a new trial in both actions.” 

In Etzel v. Rosenbloom, et cd, CCH. Automobile Cases 
Volume 29, Page 74, California District Court of Appeals, 
2nd District, the court held, 

“An examination of the record disclosed that the trial 
judge’s remarks were of such a character as to indicate 
to the jury that defendant driver was not telling the 
truth, that defendant’s car struck plaintiff, and defend¬ 
ant’s counsel were trying to keep the facts from being 
presented to the jury. 

“Since it was evident that an objection to such mis¬ 
conduct and an admonition by the court to the jury to 
disregard it would have been ineffectual and would 
have accentuated the error rather than have removed 
it, the case fell under the exception to the general rule 
and it was unnecessary for defendants to have objected 
to the misconduct and to have requested the court to 
admonish the jury to disregard it. Therefore, the judg¬ 
ment for plaintiff was reversed * * 



Again in Sprinkle v. Davis, 111 F. 2d 925; 128 ALR 
1107, there was prejudicial error in the conduct of the 
trial judge, one important point cited in the opinion re¬ 
versing the judgment centered around whether trial counsel 
was accurate, the court saying, 

“The intimation of inaccuracy on the part of counsel 
for the defendant was unjustified since an examination 
of the record discloses that the summary of defendant’s 
counsel was correct.” 

This Court stated the rule in Hockaday v. Red Line, 85 
U. S. App. D. C. 1; 174 F. 2d 153; paragraph 3, as given in 
New York Central Railroad v. Johnson, 279 U. S. 310, 318; 
48 S. Ct. 300, as follows: 

“It is the duty of the court and of its officers, the 
counsel of the parties, to prevent the jury from the 
consideration of extraneous issues, of irrelevant evi¬ 
dence, and of erroneous views of the law, to guard it 
against the influence of passion and prejudice, and to 
assure to the litigants a fair and impartial trial. 

“An omission by court or counsel to discharge this 
duty, or a persistent violation of it, is a fatal error, 
because it makes the trial unfair.” (citing, Union 
Pacific Railroad v. Field, 8 Cir. 137 F. 14,15.) 

The rule is stated and illustrated in the case of Frangos 
v. Edmunds et al, CCH. Automobile Cases, Vol. 26; pages 
10, 11, (Oregon Supreme Court), wherein the trial court 
took part in the matter of the extent of injury alleged to 
have been sustained in an automobile accident, as follows: 

“Q. About how long was it (cut), then? 

A. Well, I couldn’t tell you how long it was, even. 
It was smeared with blood. 

The Court: Is it material ? 

Mr. Peterson: Yes, I think it is material. 

The Court: In what way? 

Mr. Peterson: He is the only person who can testify, 
as a matter of fact— 
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The Court: There is no question about his getting 
the cut over his eye and it was sutured up. 

Mr. Phillips: With two stitches. 

The Court: Go ahead.” 

The Court’s opinion, reversing and remanding the case for 
a new trial, held, 

“The extent of the cut was obviously material. By 
inquiring 4 is it material,’ and ‘in what way,’ the court 
by indirection commented adversely upon the plaintiff’s 
case. The comment was improper.” 

Further, appellants are aggrieved by the fact that the 
court erroneously pursued the matter of the “court’s 
notes”, continued the court’s advocacy favoring the appel¬ 
lee by renewing the controversy in the afternoon session 
when, as a prelude to the court’s Charge to the jury, the 
court read, not all, but only a part of the testimony of Dr. 
Gladden (J.A. 189, 190, 191 and 208). Appellants do not 
believe that the court intentionally wished or planned to 
favor appellee’s side of the case, although such was the re¬ 
sult. Instead, it may have been intended to do no more than 
establish or corroborate the court’s “notes”. It did more; 
it severely injured appellants’ side of the case. The matter 
arose, first, during the forenoon session, while appellants’ 
counsel was making his closing argument. Rebuttal argu¬ 
ments all were concluded prior to the noon recess. Over 
the recess period the court had the reporter write up not 
all, but only a part of Dr. Gladden’s testimony, or if all of 
it was written up, the court only read to the jury a part 
of Dr. Gladden’s testimony. At 1:45 o’clock, P. M., the 
court, in his pre-charge recitals or remarks, revived the 
controversy over the court’s “notes” and their apparent, 
yet erroneous, contradiction of appellants’ counsel’s closing 
argument to the jury, once again irreparably damaging 
appellants’ side of the case. None of counsel nor did any 
juror express doubt or request that Dr. Gladden’s testi¬ 
mony be re-stated; the action was purely that of the court. 


For whatever the reason, the court should have read all of 
Dr. Gladden’s testimony, or none of it. To read a part only, 
only confused the matter further to appellants’ prejudice. 

IX. 

The Court's Charge to the Jury was Erroneous and 
Prejudicial to the Appellants. 

The court’s charge failed to include appellants’ Prayers 
for Instructions numbered 3 and 4, nor did it state or 
include in any part of the charge equivalent language. The 
charge to the jury immediately followed, as though it were 
a part of, the Pre-Charge Statement by the court to the 
jury, which pre-charge statement singled out only a part 
of the testimony of one of the doctors who testified, only 
that part of such witness’ testimony which tended to sup¬ 
port the court’s personal notes, and which reading to the 
jury pin-pointed and unduly emphasized such, and only 
such, portion of that witness’ evidence. The charge allowed 
the jury to guess and speculate concerning appellee’s claim 
of injury to his right leg, unsupported in the evidence, 
and the claim of injury to the spinal cord, also wholly 
unsupported by evidence. The charge was erroneous in 
that it stated to the jury, as a guide for them to follow, 
that it made no difference whether appellee suffered a 
herniated disc or traumatic arthritis, which -was confusing 
and misleading to the jury. In the light of the evidence 
adduced the charge in its entirety was incomplete, confus¬ 
ing, misleading, prejudicial to appellants and not in accord¬ 
ance with law. 

“A verdict based upon either guess or conjecture,” so 
stated by this Court in the case of Kenney v. Washington 
Properties , 76 TJ. S. App. D. C. 43; 128 F. 2d 612, “cannot 
be sustained.” 
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CONCLUSION 

It is respectfully submitted that the judgment should be 
reversed and the cause remanded to the trial court with 
directions for a new trial. 

Respectfully submitted, 

Paul J. Sedgwick 
Barr Building 

R. Logan Hollo well 
Vaden S. Pitts 
Columbian Building 

Wabben E. Magee 
Shoreham Building 
Attorneys for Appellants 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the testimony of appellee delineating his in¬ 
juries, corroborated by physicians, supported by on- 
the-scene witnesses and uncontradicted or rebutted is 
substantial evidence requiring (a) submission of the 
case to the jury and (b) denial of the new trial mo¬ 
tions. 

2. Whether the trial court abused his discretion in fail¬ 
ing to grant a new trial based upon charges of fraud 
asserted in the form of post-trial hearsay affidavits 

and so-called newlv discovered evidence which was 

* 

neither newly discovered nor evidence. 

3. Whether every facet of pain suffered must be detailed 
in the pretrial statement before even passing reference 
to such pain may be permitted at trial. 

4. Whether the trial court in refusing to permit appel¬ 
lants’ cross examination on one phase of a matter has 
restricted the right to cross-examine on other phases 
where no effort to pursue such other phases is made 
by appellants. 

5. Whether the denial of appellants’ requested instruc¬ 
tions #3 and #4 may serve as the basis for appeal 
when the appellants failed to renew the request after 
the court’s charge and when the court charged the 
substance of said requested instruction. 

6. Whether it was proper for the court to interrupt argu¬ 
ment of appellants’ counsel to the jury and to read 
to the jury a part of the transcript of testimony in 
order to prevent a misstatement or misinterpretation 
of the testimony. 

7. Whether the court’s charge to the jury was correct. 
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Httiteb States Court of Appeals 

Fob the District of Columbia Circuit 


No. 11,878 


Joseph Hamilton, Paul 0. Harris, Appellants, 

vs. 

Harry Polk, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEE 


COUNTER STATEMENT OF THE CASE 

The transcript of the record of the proceedings before 
Judge Bailey in the hearing that ended in a mistrial has 
not been introduced into this record and consideration of 
what may have transpired at that hearing is not properly 
included in a statement of the case. 

Appellee testified that as a result of the collision of 
the t'W'o vehicles he was thrown to the left and then to 
the right of the taxicab hitting his head and right shoul¬ 
der (J.A. 74-75) and was thrown to the floor lying half 


way in and half way out of the cab (J.A. 54, 75). That 
the immediate effect was a “slight paralysis of my right 
side” which he described as “Well I could hardly move— 
That is why I said it "was a partial paralysis. I could 
hardly move” (J.A. 52); That he received hospital atten¬ 
tion and medical care with his arm put in a sling that 
same day (J.A. 52-53); That he had pain in the shoulder, 
right arm and head (J.A. 53); That he was treated by 
traction at the hospital by Dr. Murphy after a myelogram 
(J.A. 58-59, 94) which Dr. Murphy testified (J.A. 130) 
confirmed his diagnosis of “disc rupture in the neck”. 
At no time in his testimony did appellee claim he had a 
paralyzed arm but on the contrary stated he could “ac¬ 
tually demonstrate sports, but if I do I will pay for it 
afterwards” (J.A. 69); That he could and did wind his 
watch, drive a car, hold a basketball, badminton racket 
and volley ball (J.A. 95-96). He further testified “I am 
partially impaired from using my right arm up above a 
certain level . . . well I cannot raise my arm too high 
above my shoulder any length of time. If I do the 
shoulder becomes numb, and stiff, and starts to pain, 
and then the headaches start to pain. At the same time 
I have a partial numbness and paralysis of this little 
finger.” (J.A. 61). When asked by the trial court why 
he used his left hand at the blackboard appellee testified 
“. . . my fingers are giving me a little trouble today, so 
I am using my left hand, if vou don’t mind, sir”. (J.A. 
71). 

Dr. Murphy testified that he examined appellee, diag¬ 
nosed “a neck injury, an injury to the cervical spine, with 
probably a protrusion. That is a herniation or internal 
rupture of the cervical disc . . .” (J.A. 126) as the result 
of objective symptoms (J.A. 125) which diagnosis was 
confirmed by x-ray and myelogram (J.A. 130) and that 
from the history the cause of this condition was the in¬ 
jury sustained in an automobile accident (J.A. 133). He 
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further testified that traumatic arthritis was only an 
“alternative possibility” in causing the nerve root com¬ 
pression (J.A. 137) but which could be ruled out only by 
surgery (J.A. 143). 

Witnesses Ethel Keaton Barnwell and Gideon Crockett 
Johnson, present at the scene of the collision, testified 
(J.A. 163 and 167) that appellee was obviously in pain at 
the time and witnesses Evelyn M. Polk, appellee’s wife, 
and Harry J. Brown, appellee’s associate employee, 
throughout their testimony attested to his physical condi¬ 
tion both before and after his injuries which confirmed 
the testimony of appellee and his doctors. 

Contrary to appellant’s statement of the case, counsel 
for appellee at no time in his summation or rebuttal re¬ 
ferred to or used the phrase “paralyzed right arm”, nor 
did he state that “appellee would never be able to use his 
right arm again”. 

The record likewise does not contain the motion pic¬ 
tures referred to by appellants. 

The record does not contain any reference, either in 
testimony, argument of counsel or charge by the Court, 
to trauma to the spinal cord. 

RULE INVOLVED 

Buie 51. Instructions to Jury: Objection. At the close 
of the evidence or at such earlier time during the trial 
as the court reasonably directs, any party may file writ¬ 
ten requests that the court instruct the jury on the law 
as set forth in the requests. The court shall inform 
counsel of its proposed action upon the requests prior to 
their arguments to the jury, but the court shall instruct 
the jury after the arguments are completed. No party 
may assign as error the giving or the failure to give an 
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instruction unless he objects thereto before the jury re¬ 
tires to consider its verdict, stating distinctly the matter 
to which he objects and the grounds of his objection. 
Opportunity shall be given to make the objection out of 
the hearing of the jury. 

SUMMARY OF ARGUMENT 

1. The court correctly denied appellants’ motions for 
new trial on the grounds of newly discovered evidence 
when it was apparent that the supporting affidavits con¬ 
tained nothing that was either newly discovered or evi¬ 
dence, reflected no fraud and were inappropriate and 
impertinent. 

2. Substantial evidence of substantial injury, con¬ 
firmed by x-ray and myelogram studies, having been pre¬ 
sented without contradiction, presented a jury question 
which precludes this Court from disturbing the verdict. 
This Court has no authority to set aside a verdict based 
solely on the charge of excessiveness. 

3. Appellants had full knowledge of an injury to the 

Ipnr 

4. Appellants’ attempted cross-examination of appel¬ 
lee’s loss of earnings due to a kidney operation was prop¬ 
erly not permitted since no claim was made for this loss 
and appellants made no effort to examine further con¬ 
cerning the operation. 

5. The claim of “trauma to the spinal cord” was not 
submitted to the jury. 

6. With substantial medical testimony that appellee 
had sustained and suffered from the effects of a ruptured 
disc the Court had no choice but to submit this issue to 
the jury. 
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7. The trial Court not only properly denied appellant 
Harris’ prayers for instruction Nos. 3 and 4 but said ap¬ 
pellant waived his right to appeal this action. 

8. The trial Court not only had the right to comment 
on the evidence but the duty to interrupt counsel for ap¬ 
pellant in his argument to the jury when in the Court’s 
opinion counsel was not adhering to the facts as de¬ 
veloped by the testimony. 

9. The Court’s charge to the jury, read in its entirety, 
was a correct statement of the law applicable to this case. 

ARGUMENT 

1. The Court Correctly Denied Appellants’ Motions for 
New Trial on the Grounds of Newly Discovered Evidence 
When It Was Apparent That the Supporting Affidavits 
Contained Nothing That Was Either Newly Discovered 
or Evidence, Reflected No Fraud and Were Inappropriate 
and Impertinent. 

Appellants’ charge of fraud is based upon their con¬ 
tention that appellee and his counsel persistently stated 
that appellee had a “paralyzed right arm”. This phrase, 
keystone of the argument, runs through the entire brief 
with the monotonous regularity of a broken record. Yet 
a close reading and scrutiny of the entire proceedings 
shows that neither appellee, nor any of his witnesses, nor 
his counsel ever used the phrase and its use by appellants 
in ascribing this to appellee is an unwarranted misrepre¬ 
sentation to this Court. 

Appellants compare actions and testimony of appellee 
in the first trial (which ended in a mistrial) with those of 
the second trial but failed to incorporate as a part of 
the record the transcript of that hearing in this appeal. 
It is submitted that the affidavits of persons giving their 
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recollections and observations of the first hearing are the 
rankest of hearsay, not proper to be considered by this 
Court and not the best evidence. 

Not only did appellee not testify that his right arm 
was paralyzed but actually testified that he could demon¬ 
strate sports in connection with his job when required, 
but that he would “pay for it afterwards” (J.A. 69). He 
likewise said he could button his coat, write, wind his 
watch, drive a car, hold a basketball, badminton racket 
and volley ball (J.A. 95-96). He further said “I can 
raise it (my arm) but I can’t keep it up for any period 
of time” ... “I am not helpless” (J.A. 95). 

It is most obvious that testimony of this type is not 
compatible with a claim of paralysis and that assertion 
of such a claim by the appellants by post trial affidavits 
is totally unsupported by the testimony. 

Appellants complain that appellee’s actions in the cor¬ 
ridors of the Courthouse differed from his actions in the 
Courtroom and submit affidavits of their counsel and of 
hangers-on in counsels’ entourage to show this was fraud 
but fail to reflect that the jury, loitering in the corridor 
and lounge outside the courtroom likewise had this “unoffi¬ 
cial” viewing of appellee. Presumably the jurors’ powers 
of observation were as acute, and undoubtedly not as 
prejudiced as appellants’ affiants. 

Appellants urge that the argument of appellee’s coun¬ 
sel was part of the pattern of fraud which claimed a 
“paralyzed right arm and hand” and substantial damages 
should be awarded “for the loss of use of appellee’s right 
hand and arm”. However, appellants’ urging is unsup¬ 
ported by the record (J.A. 173-178, 185-189) and is a 
further example of their penchant for hyperbolism in 
describing appellee’s injuries. 
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Appellants charge bitterly that appellee’s counsel, on 
rebuttal argument, strongly referred to their counsels’ 
arguments that the injuries could have arisen from other 
causes than the collision. But argument by appellants’ 
counsel was unsupported by any evidence on this score, 
asked the jury to speculate and experienced counsel could 
only expect strong rebuttal. 

Appellants charge “red herring” tactics to appellee’s 
counsel for defending, in rebuttal argument, his, and his 
associate’s, reputations and integrity. A civil trial of 
differences between litigants should be tried civilly and 
on the merits of the testimony. When personalities are 
injected and a charge of conspiring to commit fraud is 
imputed to counsel in the following language: 

“Is he trying to help you decide this case, or is he 
trying to help you develop this premeditated scheme 
of this money-mad opportunist?” (J.A. 178) 

a defense is not only justified and warranted, but de¬ 
manded. 

Appellants cite State v. Sawyer, 263 Wise. 218 to sup¬ 
port consideration of jurors’ affidavits of what transpired 
in the jury room. Appellant should better have cited the 
law of our own jurisdiction, Economon v. Barry-Pate 
Motor Co., 55 App. D.C. 143. 

“In unmistakable language, both this court, and the 
Supreme Court of the United States, have held the 
general rule to be that the testimony of jurors will 
not be received to impeach their verdict, unless such 
testimony relates to extraneous influences brought to 
bear upon them.” 

Likewise the Supreme Court has said in McDonald v. 
Pless, 238 U.S. 264: 

“But let it once be established that verdicts solemnly 
made and publicly returned into court can be at¬ 
tacked and set aside on the testimony of those who 
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took part in their publication, then all verdicts could 
be, and many would be, followed by an inquiry in 
the hope of discovering something which might in¬ 
validate the finding. Jurors would be harassed and 
beset by the defeated party in an effort to secure 
from them evidence of facts which might establish mis¬ 
conduct sufficient to set aside a verdict. If evidence 
thus secured could be thus used, the result would 
be to make what was intended to be a private delib¬ 
eration the constant subject of public investigation, 
to the destruction of all frankness and freedom of 
discussion and conference.” 

Thus the affidavits of jurors and of persons who related 
conversations with jurors are of no weight or substance 
and inappropriate for the purpose for which submitted. 

A plea of no time to investigate the appellee and his 
manner of living and physical activities is raised by 
appellants with utter disregard of: (1) the fact that 
three years and six months elapsed between the date of 
filing of the complaint and date of verdict; (2) the fact 
that four months elapsed between the first trial of the 
cause and the second; (3) Pretrial proceedings preceded 
trial by eleven months and (4) appellants had appellee 
examined by a doctor of their choice two months prior to 
trial (J.A. 64) who confirmed &11 of Dr. Murphy’s find¬ 
ings and likewise recommended surgery to alleviate ap¬ 
pellee’s condition (J.A. 93). 

Had the diligence of appellants investigating staff 
been expended prior to trial rather than after an unfavor¬ 
able verdict the same so-called “newly discovered evi¬ 
dence” would have been available to them. But appel¬ 
lants would seemingly prefer “two bites at the cherry”. 
And nothing in the record warrants the carefully de¬ 
signed scenario which has developed into a mysterious 
movie taken by employees of the appellants and viewed 
only by employees of the appellants. Interestingly 
enough, the reports of what the movie contains as %vell as 



the other affidavits merely confirm appellee’s testimony 
to the jury that he could do many of the tasks of life 
because “I am not helpless” (J.A. 95-96). 

The courts have set up certain tests to be applied when 
a claim of newly discovered evidence is made. “It must 
be shown that it was not due to want of diligence that 
the movant did not discover the evidence sooner; the 
evidence relied on must not be merely cumulative or im¬ 
peaching; and it must be such as would probably produce 
a different result if a new trial were granted.” Imhoff v. 
Walker, 51 A. 2d 309, 312. In the Imhoff case the Mu¬ 
nicipal Court of Appeals for the District of Columbia 
cited under Note 5, cases from the United States Supreme 
Court and throughout the Federal jurisdiction to support 
this quoted paragraph. Appellants have not met the fore¬ 
going test for newly discovered evidence. 

A reading of the cases of Hamilton v. U. S., 78 U.S. 
App. D. C., 316, 140 F 2d 679, Colman v. Cudnew, 35 A 
2d 925 (D. C. Mun. App.), Dausuel v. Dausuel, 90 U.S. 
App. D.C. 275, 195 F 2d 774 and Arbuckle v. U. S., 79 
App. D.C. 282, 146 F 2d 657, cited by appellants discloses 
that they are authority for naked principles of law with 
which appellee does not quarrel but are each wholly in¬ 
apposite to the factual situation here under consideration. 

The specious arguments of this phase of appellants’ 
brief collapse of their own weight. 

2. Substantial Evidence of Substantial Injury, Con¬ 
firmed by X-ray and Myelogram Studies, Having Been 
Presented Without Contradiction, Presented a Jury Ques¬ 
tion Which Precludes This Court From Disturbing the 
Verdict. This Court Has no Authority to Set Aside a 
Verdict Based Solely on the Charge of Excessiveness. 

This Court has no authority to review a verdict on the 
grounds of excessiveness. ( Behrman v. Sims, 81 U.S. 
App. D.C. 303,157 F 2d 862.) 
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“The rule is settled in the Federal Courts . . . that 
an appellate tribunal will not review the action of a 
trial court in granting or denying, for excessiveness 
or inadequacy of the verdict, a motion for a new 
trial.” Washington Times Co. v. Bonner, 66 App. 
D. C. 2S0, 293, 86 F 2d 836. Fairmount Glass Works 
v. Coal Co., 2S7 U.S. 474, 4S1, 53 S. Ct. 252. 

Thus there is no merit to appellants’ second contention 
if there is some substantial evidence of injury to appellee 
properly submitted to the jury. 

The minor damages to the vehicles asserted by appel¬ 
lants has no relationship to the severity of the injuries 
sustained and their residuals. 

Appellants’ assertion that appellee did not appear to 
be injured completely ignored the testimony of disinter¬ 
ested witnesses Barnwell and Johnston, who were present 
at the scene of the collision and who each testified that 
appellee was obviously in pain at the scene (J.A. 163, 
167). 

A further example of appellants’ distortion of the tes¬ 
timony is found on page 20 of the brief which states: 

“In fact appellee was driven on to his destination, 
which was a Boys’ Club and it was only after arriv¬ 
ing at this destination that he asked to be taken to a 
hospital.” 

The testimony in fact was: 

“Q. And after asking him to go to the hospital, 
enroute to the hospital did you redirect him, did you 
change your mind, and ask him to go to the club 
house? 

“A. Yes, I did.” (J.A. 77) 

Contrary to appellants’ contention (Brief page 12 and 
20) that the pretrial order made no mention of “paraly¬ 
sis to the right arm and fingers or to a disc injury” the 
pretrial order (J.A. 8) states, inter alia, 
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“Ulnar nerve palsy right upper extremity ... In¬ 
tervertebral injury cervical area . . . weakness and 
limitation of motion of right arm” 

Of course palsy is a synonym for “paralysis” and means 
“Temporary or permanent loss of sensation, or of ability 
to move, or to control movement” (Taber’s Cyclopedic 
Medical Dictionary)'; Likewise “intervertebral injury cer¬ 
vical area” can only refer to a disc injury. 

Since appellants had copies of appellee’s medical re¬ 
ports, the pretrial statement and the report of their own 
examining physician, neurologist Dr. Fulcher who recom¬ 
mended operative procedure to cure the disc injury (J.A. 
93) the charge that “appellants had no opportunity to 
investigate this new claim” (the need for an operation) 
is totally unsupported. And since their own doctor two 
months before trial recommended the operation, the 
charge that this too, surprised them falls into the same 
category. 

Aside from appellee’s own testimony what was the 
medical proof of injury? 

Dr. Gladden who treated appellee from the first day of 
injury specified in detail dates of treatment (J.A. 110) 
and stated: 

“Well, on May 14, 1949, I reexamined the patient 
and I found that he had hypesthesia, which is the 
same thing as a decrease in sensation in the ulna dis¬ 
tribution over the fourth and fifth right fingers” 
(J.A. 110). 

Dr. Gladden further found that the condition existed as 
late as October 27, 1952 without much change from the 
prior condition and that this was permanent (J.A. 114-5). 

Thus considering Dr. Gladden’s testimony with Dr. 
Murphy’s findings confirmed by x-ray and myelogram and 
corroborated by appellants’ Dr. Fulcher, there was pre- 


sented for submission a most substantial body of evi¬ 
dence—uncontradicted and unassailed. 

Was appellee’s testimony perjured? Was it false? 
Was it feigned? Did he deceive “the jury below—his 
wife, his attorneys and his physicians” (Appellants’ brief 
page 21)? Appellants would have this Court answer 
“yes” to all those questions without having seen or heard 
the manner of the witnesses in testifying and in utter 
disregard of the medical testimony, myelogram and x-ray. 
Appellants would have this Court acclaim appellee the 
master actor of all time; one who could fake objective 
symptoms; one who could deceive the magic of x-ray; 
one who could affect a myelogram by controlling the flow 
of liquid in his spine to follow his whim and artifice. 

In this catch-all section of their argument appellants, 
in the frenzy of defeat, introduce insurance as an alleged 
factor, relying on the affidavit of the head of an insurance 
company relating his conversation with a juror (J.A. 22). 
In the Economon case, supra, this Court refused recogni¬ 
tion to such type of affidavit even though in that case 
eight jurors filed affidavits that they had deliberately 
returned a verdict contrary to the Court’s instructions. 

3. Appellants Had Full Knowledge of An Injury to 
the Leg. 

In his report of December 19, 1952 to appellants, Dr. 
Fulcher who examined appellee in behalf of appellants 
reported appellee’s complaints of “occasional pain in the 
lower extremities”. 

The testimony of Dr. Murphy (J.A. 126) and appellee 
(J.A. 61) made but passing reference to occasional leg 
pain and this reference was at most an insignificant po v 
tion of appellee’s claim. 
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4. Appellants’ Attempted Cross-Examination of Ap¬ 
pellee’s Loss of Earnings Due to a Kidney Operation Was 
Properly Not Permitted Since No Claim Was Made for 
This Loss and Appellants Made No Effort to Examine 
Further Concerning the Operation. 

Appellants questioned appellee as follows (J.A. 91): 

“Q. Now how many days did you lose from your 
■work as a result of this operation and succeeding 
treatment and convalescence commencing with April 
of 1951?” 

Objection to this question was made on the ground that 
“no claim is being made for that period”. The objection 
was sustained. 

Appellants’ counsel made no objection to, nor took ex- 
cej)tion to the Court’s ruling and although they now 
complain that they wanted to ask many questions con¬ 
cerning the kidney operation and the effects of its resi¬ 
duals upon appellee the record (J.A. 91) shows no effort 
to pursue such a purpose. 

Appellee has no quarrel with the holding of Alford v. 
U. S., 282 U.S. 687, followed by this Court in DuBeau v. 

Smither & Mayton, .U. S. App. D.C., 203 F 2d 395, 

but respectfully submits that before cross-examination 
can be held to have been cut off in limine it must have 
been attempted as was the situation in both the Alford 
and DuBeau cases. Since no effort was made to cross- 
examine on any other phases there was nothing for the 
trial court and there is nothing for this court to rule 
upon under either cited case. 

5. The Claim of “Trauma to the Spinal Cord’’ Was 
Not Submitted to the Jury. 

A reading of the entire record will show that although 
the pretrial statement referred to “trauma spinal cord” 
no evidence was produced on this point; appellee’s coun- 
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sel did not refer to it in argument; and the Court did 
not instruct concerning it. The jury did not see the pre¬ 
trial proceedings and since the matter was in no way, 
shape or form presented to the jury, there was nothing 
for the Court to strike or remove from the jury’s con¬ 
sideration. 

6. With Substantial Medical Testimony That Appellee 
Had Sustained and Suffered From the Effects of a Rup¬ 
tured Disc the Court Had No Choice But to Submit This 
Issue to the Jury. 

The main and most serious injury suffered by appellee 
was the intervertebral injury, cervical area, specified in 
the pretrial proceedings (J.A. 8). 

As has previously been stated the ruptured disc was 
definitely diagnosed by Dr. Murphy and confirmed by 
both x-ray and myelogram studies. Not “Theorizes that 
possibly the appellee has a disc involvement” (Appellants 
Brief page 28) but “they revealed that the disc, between 
the sixth and seventh cervical vertebrae, "was abnormal”. 
(Dr. Murphy J.A. 130) and caused by the automobile 
collision (J.A. 133). 

Dr. Fulcher, whom appellants failed to produce to tes¬ 
tify but whose report was referred to (J.A. 64, 93), re¬ 
ported to appellants on December 19, 1952: 

“The neurological examination revealed evidence of 
a ruptured intervertebral disc of the lower cervical 
region”. 

Although, “because there is no absolutism in medicine” 
(J.A. 138) Dr. Murphy referred to the “possibility” of 
traumatic arthritis being in the picture and he did testify 
that he could not eliminate that possibility until surgical 
exploration had been made, nevertheless in response to 
the trial Court’s questioning the doctor stated that arth- 
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ritic change “is ordinarily not however associated with 
specific nerve radiation” and that he had found no evi¬ 
dence of an arthritic condition “in the usual sense of the 
word” (J.A. 137). 

It should also be noted Dr. Fulcher’s opinion of rup¬ 
tured disc and need for surgery (J.A. 93) was arrived at 
only after reading the x-ray report of Dr. Eugene Mc¬ 
Donald which stated the “appearance is consistent with 
an old traumatic arthritis” (J.A. 172). Thus even the 
doctor who examined for appellants believed the arthritis 
■was not the causative factor of appellee’s condition. 

Appellants’ citation of many cases to support the prin¬ 
ciple that equally probable but inconsistent inferences 
will not support a finding of fact based upon either, cor¬ 
rectly states the principle of law. But a “possibility” will 
not support an inference and that is all that arthritis is 
in this case. 

Positive testimony of disc injury compared with the 
possibility of arthritis (which possibility is discounted by 
the treating and examining medical specialists) not only 
warrants but demands consideration and a positive finding 
by the jury. 

This Court in its recent opinion in malpractice cases 
has stated that despite the opinions of medical experts 
the jury may form its own conclusions from the testi¬ 
mony. If the jury chose to find traumatic arthritis rather 
than the disc injury the cause of appellee’s pain and suf¬ 
fering, the trial court properly instructed them (J.A. 207). 
Appellants’ charge that the verdict included an award for 
both is without foundation. 
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7. The Trial Court Not Only Properly Denied Appel¬ 
lant Harris’ Prayers for Instruction Nos. 3 and 4 But 
Said Appellant Waived His Right to Appeal This Action. 

The trial Court in its charge covered the substance of 
requested instruction No. 3 (J.A. 203) and also of re¬ 
quested instruction No. 4 (J.A. 204, 205). 

This appellant, however, did not comply with F.R.C.P. 
51 by renewing his objections to denial of these instruc¬ 
tions at the conclusion of the Court's charge (J.A. 20S) 
and thus failed to reserve the point for review by this 
Court. 

This Court said in Villaroman v. U. S., S7 U.S. App. 
D.C. 240, 184 F 2d 261: 

“in fairness to the court, the parties, and admin¬ 
istration of justice itself, there should be compliance 
with the rules. It was not followed in this case. 
Therefore, we must hold the assignment of error 
invalid”. 

This holding in a case involving the criminal rules was 
made applicable to the civil rules (Rule 51 in particular) 
by this court in Montgomery v. Virginia Stage Lines, Inc., 
89 U.S. App. D. C. 213,191 F 2d 770. 

8. The Trial Court Not Only Had the Right to Com¬ 
ment on the Evidence But the Duty to Interrupt Counsel 
for Appellant in His Argument to the Jury When in the 
Court’s Opinion Counsel Was Not Adhering to the Facts 
as Developed by the Testimony. 

Appellant Harris in support of his eighth argument 
cites several cases and American Jurisprudence. These 
citations like many elsewhere in his brief, state correct 
principles of law which either have no application here 
or their application is unwarranted by the situation under 
consideration. 
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Appellant cites 53 Am. Jur. 363-4: 

“So long as counsel in arguing to the jury stays 
within the record and does not indulge in invective, 
resort to abuse, or attempt any improper appeal to 
prejudice, the court cannot control his remarks, how¬ 
ever forceful they may be.” 

To prevent the very evil of counsel not staying within 
the record, it was necessary for the Court to interrupt 
counsel and to insure complete fairness to all parties the 
Court properly read to the jury the portion of the trans¬ 
cript over which the difficulty had arisen. 

For the trial Court to shirk this responsibility Avould 
have been to give appellant free license to run rampant 
over the principles of justice. 

9. The Court’s Charge to the Jury Read in Its En¬ 
tirety, Was a Correct Statement of the Law Applicable 
to This Case. 

The trial Court must charge to the jury the law ap¬ 
plicable to the case. 

The charge delivered covered the law applicable to all 
facets of the case clearly, precisely, lucidly and correctly. 
It allowed no room for speculation or conjecture but like 
a beacon guided the jury directly to a fair and impartial 
verdict reasonably compensating appellee for his injuries 
sustained at the hands of all appellants. 

CONCLUSION 

Appellants interposed no defense to the liability in 
this case. Appellee’s medical testimony w’as uncontra¬ 
dicted and unrebutted. Only an obstructionist course of 
vilification tactics toward appellee, his witnesses, doctors 
and counsel was offered by appellants to prevent or keep 
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down a verdict. The jury was not deterred from its 
proper verdict. 

Appellants post trial course continued in the same vein. 
The trial Court was not deterred from its proper action 
on the various motions. 

Appellants’ brief, replete with inaccuracies and mis¬ 
statements, indicates a continuation of these tactics. This 
Court should not be deterred from its correct ruling. 

It is respectfully submitted that the actions of the trial 
Court be sustained. 

Joseph D. Bulman, 

Sidney M. Goldstein, 

Curtis P. Mitchell, 
Attorneys for Appellee. 




